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Accelerated procedure

Acquis

Asylum seeker(s) or protection
seeker(s) or applicant(s)

Conseil d’Etat
Distribution key

Dublin
EU NAFVOR MED
Mare Nostrum

MY Phoenix
Poseidon

Presidency trio
Recognition rate

Relocation
Resettlement

Quota

Safe country of origin

Safe third country

Triton

Asylum procedure conducted in shorter time-frames and involving reduced
procedural safeguards, including reduced time-limits for lodging appeals

Accumulated legislation and jurisprudence constituting the body of European
Union law

Person(s) seeking international protection, whether recognition as a refugee,
subsidiary protection beneficiary or other protection status

Council of State, the highest appellate administrative court in France

Arrangement for the distribution of applicants between countries according
to respective reception capacity

Dublin system establishing the criteria and mechanisms for determining the
Member State responsible for examining an asylum application

Common Security and Defence Policy operation for the identification and
destruction of vessels used by smugglers in the Mediterranean Sea

Maritime surveillance and search and rescue operation run by the Ministry of
Interior of Italy

Joint MOAS-MSF search and rescue operation in the Mediterranean Sea

Maritime surveillance operation coordinated by Frontex and hosted by
Greece

Group of 3 successive Presidencies of the Council of the European Union

Rate of positive asylum decisions, including refugee status, subsidiary pro-
tection status or other protection status

Transfer of a person from one European Union Member State to another
Transfer of a person from a third country to a European Union Member State
Number of persons allocated to a country

Country of origin of an applicant whose nationals are not considered to be at
risk of persecution or serious harm

Country of transit of an applicant which is considered as capable of offering
him or her adequate protection against persecution or serious harm

Maritime surveillance operation coordinated by Frontex and hosted by Italy
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THE AIDA PROJECT

Three years following its inception in 2012, the Asylum Information Database (AIDA) project has become a living,
interactive source of knowledge on the situation of asylum in Europe. The project, coordinated by the European
Council on Refugees and Exiles (ECRE) in partnership with Forum Réfugiés-Cosi, the Irish Refugee Council and
the Hungarian Helsinki Committee, provides up-to-date information on asylum procedures, reception conditions
and detention of asylum seekers in 16 European Union (EU) Member States (Austria, Belgium, Bulgaria, Cyprus,
Germany, France, Greece, Croatia, Hungary, Ireland, ltaly, Malta, the Netherlands, Poland, Sweden, the United
Kingdom) and 2 non-EU countries (Switzerland, Turkey).

Throughout its development, AIDA has increasingly been used as a source of up-to-date and reliable evidence
by academics, researchers, policymakers and legal practitioners and is increasingly being cited and invoked in
national court proceedings relating to Dublin transfers of asylum seekers, as well as before the European Court of
Human Rights (ECtHR).

As the AIDA project entered its third year, the need for a broader, holistic understanding of migration and refugee
phenomena in Europe beyond the strict contours of the EU became increasingly apparent. At the same time,
AIDA’s activities have been expanded to further complement information gathering and contribute to the debate on
asylum in Europe though the legal analysis of key aspects of EU asylum law and practice.

Mapping the boundaries of the EU’s common policy on asylum: the geographical expansion

On one hand, the peculiar nature of EU asylum and migration policies attracts a special and closer relationship
between the Union and its Associated States — that is Switzerland, Norway, Liechtenstein and Iceland — which con-
trasts with other policy areas. These ‘outsider’ countries partake in the Schengen border-free area and are active
operators of the Dublin system, thereby almost acquiring a status of quasi-membership in the Common European
Asylum System.

Switzerland is arguably the starkest illustration of this relationship. The country has been at the heart of political
and legal debates around the application of the Dublin Regulation,' that dominated the EU agenda during 2014-
2015, not least in the light of the ECtHR’s seminal ruling in Tarakhel v Switzerland,? which shed light on the nec-
essary guarantees to be provided by receiving countries prior to an asylum seeker’s Dublin transfer. At the same
time, Switzerland actively takes part in EU-led protection initiatives developed in 2015: it has pledged to resettle
519 refugees as part of the EU resettlement scheme, and is expected to pledge in the relocation scheme designed
under the draft Council Decision on provisional measures for Italy and Greece, discussed in detail in this report.
The inclusion of Switzerland in AIDA therefore seems timely and ever-relevant to better understanding the devel-
opment and impact of EU asylum policies beyond the 28 Member States.

On the other hand, the EU maintains different relations with other third countries in its immediate neighbourhood.
The so-called external dimension of the Common European Asylum System mandates closer cooperation with
such countries, in the effort of regulating migratory phenomena beyond the Union’s borders, before persons man-
age to enter the territory of Member States.? The strategic relevance of the developments in Turkey for the EU’s
asylum and migration policy is clear from the EU’s engagement with Turkey in the field of asylum, readmission and
border control management.

The expansion of AIDA to Turkey aims to closely analyse the newly established international protection framework,
which crystallises the itinerant character of EU asylum standards beyond Member States. Collecting evidence
from the ground on the way this framework is applied in practice will be paramount to assessing the evolution of the
protection regime in Turkey as a country of strategic importance in the asylum and migration debate in Europe. .

Complementing research and advocacy: the expansion of AIDA activities

Alongside the inclusion of new countries in its scope of operation, AIDA has strived to engage in additional activ-
ities beyond the compilation of country reports, with a view to complementing its asylum research and providing

1. Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria
and mechanisms for determining the Member State responsible for examining an application for international protection
lodged in one of the Member States by a third-country national or stateless person (recast), OJ 2013 L180/31.

2. ECtHR, Tarakhel v Switzerland, Application No 29217/12, Judgment of 4 November 2014.

3.  European Commission, European Agenda on Migration, COM(2015) 240, 13 May 2015, 5.



more tools towards advocacy and policy. The diversity of activities carried out under the rubric of AIDA has aided
ECRE and its members in developing hands-on involvement in research and quality advocacy. To date, this ex-
pansion has taken two forms in particular:

AIDA fact-finding visits were envisioned as a focused approach to addressing particular challenges relating to
asylum in specific countries. Through the direct presence of ECRE and relevant partners in the countries con-
cerned, these visits support the broader country information process by providing targeted research. The first
fact-finding visit was conducted in December 2014 in Greece and focussed on the reception conditions in the First
Reception Centre of Fylakio. A special report,* documenting the findings of the visit, has expressed concerns over
the deprivation of liberty of persons transferred to the centre, which results de facto in a state of detention, as well
as the lack of available places for vulnerable asylum seekers such as unaccompanied children. A second AIDA
fact-finding visit in Hungary is planned in September-October 2015, driven by the recent unprecedented increase
in arrivals of persons in need of international protection and the legislative and policy responses it has provoked.

AIDA legal briefings were conceived as a way of bridging AIDA research with evidence-based legal reasoning
and advocacy. With the invaluable assistance of information gathered from AIDA country reports, these short
papers identify and analyse key issues in EU asylum law and policy, in the aim of better informing policymakers,
advocacy groups, as well as practitioners of potential protection gaps in the asylum acquis. The first legal briefing,
published in June 2015, examined the legality of detention of asylum seekers under the Dublin Regulation,® ar-
guing that an appropriate reading of Article 5 of the European Convention on Human Rights (ECHR) and the EU
asylum acquis precludes the detention of applicants for international protection for the purpose of deportation to
another Member State. The second legal briefing, published in August 2015, discusses key problems in the collec-
tion and provision of asylum statistics in the EU.®

4. ECRE, What’s in a name? The reality of First “Reception” at Evros: AIDA fact-finding visit in Greece, February 2015,
available at: http://bit.ly/1GfXlzk.

5.  ECRE, The Legality of Detention of Asylum Seekers under the Dublin Ill Regulation, AIDA Legal Briefing No 1, June 2015,
available at: http://bit.ly/1Jk1Ly1 .

6. ECRE, Asylum Statistics in the European Union: A Need for Numbers, AIDA Legal Briefing No 2, August 2015, available
at: http://bit.ly/1KPJlho .
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The AIDA project is funded by the European Programme for Integration and Migration (EPIM), an initiative of the Network of European
Foundations, by the Adessium Foundation and UNHCR. The content of the database is the sole responsibility of ECRE and the national
experts drafting the country reports and do not necessarily reflect the views of EPIM, Adessium Foundation or UNHCR.
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INTRODUCTION

The end of 2014 and first half of 2015 has been a particularly tumultuous period for the migration and asylum pol-
icy of the EU. With ongoing refugee crises in Syria, Eritrea and other parts of the world, over 59.5 million people
had been forcibly displaced by the end of 2014. While 86% of the world’s refugees remain hosted in developing
countries,” a number undoubtedly putting any European debate on asylum into perspective, the number of peo-
ple entering Europe in search of protection has risen substantially in comparison to previous years. Coupled with
countless tragic deaths of refugees and migrants attempting to cross the Mediterranean over 2014 and 2015,
these developments have kept asylum and migration high on the Union’s political agenda throughout this period.
Hardly surprisingly, according to a recent Eurobarometer survey, EU citizens view immigration as the major chal-
lenge facing the Union.®

The aura of “high politics” around asylum and migration has translated into a series of laborious policy initiatives on
the part of the EU, within only a year after the European Council’s Strategic Guidelines had called Member States
to focus on implementation of the long and painfully negotiated recast asylum acquis.® In May 2015, the European
Commission issued its European Agenda on Migration, with the aim of reconceptualising migration policy for the
coming years. Since then, a controversial military operation was launched in order to disrupt smuggling networks
in the Mediterranean; political agreement was reached in the Council on a resettlement scheme for 20,000 ref-
ugees outside Europe and a relocation scheme for 40,000 persons in Italy and Greece; questionable common
approaches to “safe country of origin” determinations and fingerprinting of migrants were endorsed by the Council;
and an evaluation of the Dublin system was initiated by the Commission.

At the same time, as July 2015 marked the end of the transposition period for the remaining recast asylum Di-
rectives adopted in 2013, Member States’ policy and legislative cycles have worked internally with equal pace.
A number of legislative reforms were adopted with a view to bringing national laws in line with the second-phase
asylum standards, ranging from extensive overhauls of asylum systems in some countries to minor and swift
amendments in others, while a number of Member States have not complied with their obligations under EU law to
date. Conversely, the unprecedented focus on asylum and migration issues, coupled with the increase in arrivals
in several countries, has triggered a wide array of reactive national measures, aimed at restricting protection space
and deterring migrants from entering or staying on their territory. On the other hand, against this backdrop have
also emerged protective approaches in certain countries, as well as an unparalleled engagement by civil society
to assist refugees arriving in Europe.

This Annual Report documents the main developments witnessed both at national and European level through
an overview of practice in the 18 AIDA countries; for that purpose, this report also includes reference to relevant
practice in Switzerland and Turkey. This is done bearing in mind a highly distinctive social and political context
of increased attention on migrants and refugees, and even a sense of urgency regarding their predicament. This
peculiar context can either bring Europe together, to design common solutions for what is undoubtedly a common
protection challenge, or break apart even those European standards and achievements the Union deemed up until
now unquestionable.

The Annual Report 2014/2015 focusses on the abovementioned developments in 3 chapters.

m A statistical overview of asylum applicants, recognition rates and analysis of the main variations between EU
Member States and Schengen Associated States, as well as limited data with regard to the application of the
Dublin 11l Regulation and the routes for asylum seekers and refugees into Europe for 2014 and the first half of
2015.

m An analysis of key developments in the EU’s common asylum and immigration policy during the end of 2014
and first half of 2015, with a particular focus on the meaning and impact of the solidarity measures taken with
regard to the situation in the Mediterranean, the response to refugee crisis unfolding in Greece and examples
of unilateral national responses to the current challenges with possible repercussions beyond the EU’s asylum
and migration policies stricto sensu.

m The implementation of the recast legal instruments of the Common European Asylum System, as documented
through transposition reforms and practice on the ground. This section is structured around seven themes:

7. UNHCR, Global Trends 2014: World at War, June 2015.

8.  European Commission, ‘Spring 2015 Standard Eurobarometer: Citizens see immigration as top challenge to tackle’,
IP/15/5451, 31 July 2015.

9. European Council, Conclusions 26-27 June 2014, EUCO 79/14, 27 June 2014. For a discussion, see AIDA, Mind the
Gap: an NGO perspective on challenges to accessing protection in the Common European Asylum System: Annual Re-
port 2013/2014, September 2014, available at: http://bit.ly/1GxadWk, 32 et seq.
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access to the territory and to the procedure; the use of accelerated and prioritised procedures with regard to
manifestly unfounded and manifestly well-founded applications; the application of the Dublin Il Regulation
with regard to its family provisions and discretionary clauses; developments related to detention, including in
the context of Dublin procedures; reception conditions and special accommodation for families and children;
access to the labour market with a special focus on temporal, material, sectoral and working time restrictions
to accessing employment; and asylum seekers’ access to legal assistance and information.

A final part of the report draws conclusions and sketches out a number of policy recommendations for the future
development of EU asylum and immigration policies.
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I. MAIN STATISTICAL DATA AND ROUTES

In 2014, there was a substantial rise in the number of persons seeking asylum in Europe in the face of continuing
wars, conflict and persecution, with a total of 626,710 applicants in the EU 28, and nearly 662,000 in the EU and
Switzerland and Norway (hereafter referred to as “EU+”)." In the EU 28, this was an increase of almost 195,000
in relation to the year before, and this rise continued in the first quarter of 2015, with 184,800 people making appli-
cations, 86% higher than the same period in the previous year.'? Approximately 90% of the applicants for both the
EU 28 and EU+ in 2014 were first time applicants.™

This increase in the number of asylum applicants has to be framed within what has been described by UNHCR as
“an unchecked slide into an era in which the scale of global forced displacement as well as the response required
is now dwarfing anything seen before”.'* By the end of 2014, over 59.5 million people had been forcibly displaced
as a result of persecution, conflict, generalised violence, or human rights violations.' This included some 13.9
million people newly displaced in 2014 alone. The conflict in Syria continued to be one of the main drivers of this
displacement, which in turn led to more and more people fleeing this war to neighbouring countries, with Turkey
becoming the largest refugee hosting country in the world, granting protection to 1.59 million people in 2014, while
Lebanon hosted the largest number of refugees in relation to its population, with 232 refugees per 1,000 inhab-
itants.’® 2015 saw these numbers rise even higher, as the globe witnessed the largest displacement crisis since
World War II.

With legal avenues to Europe not available to the majority of people seeking international protection, 2014 saw
record numbers of people attempting dangerous journeys in order to reach the continent. As will be discussed in
Section 5.1 below, ever greater numbers of people attempted journeys across the Mediterranean in unseaworthy
and overcrowded boats throughout 2014 and continuing at even higher levels in the first six months of 2015 at a
huge human cost."”” While this has occupied the central focus of both policymakers and advocates, the marked
increase in irregular border crossings in the Western Balkans region has brought questions regarding the safety of
land migration and the possibilities for effective international protection into sharper relief, with receiving countries
taking more restrictive approaches in response to the increase of migrants’ flows.®

By way of preliminary observation, it is crucial to highlight the impact accurate and up-to-date statistics bear on ev-
idence-led debates on asylum policies in Europe.' The collection of asylum statistics in the EU is regulated by the
Migration Statistics Regulation,?° under which Member States are required to submit data to Eurostat. However,
Eurostat is not provided with information on all aspects of asylum with equal periodicity. Statistics on applications
are submitted every month, while first instance decisions are communicated on a quarterly basis, and data on
unaccompanied children, final decisions and Dublin on a yearly basis.?" This means that it is impossible to draw
a comprehensive picture of the situation of asylum in Europe at any given time by relying on Eurostat statistics,
which are also the statistics used by EASO.

At the same time, divergences in statistical practice and definitions often lead to inaccuracies in the provision of
data. A notable example is the counting of Dublin decisions as rejection decisions, which has an important impact
on the calculation of recognition rates. Though this has been clarified as of December 2013 by Eurostat in its
revised Technical Guidelines,? the distinction remains unclear in the national statistics published by a number of
countries, especially those that deem the applicability of the Dublin Regulation a ground for declaring an applica-
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tion inadmissible.??

Accordingly, gaps in the timely and reliable provision of asylum statistics pose a substantial constraint to research
and informed policy development, which is no less visible in the AIDA context.?* For example, no official figures on
asylum applications and decisions were available for 2014 in France and Malta during the third update of country
reports, finalised in January and February 2015 respectively.

1. Main receiving EU Member States

The distribution of asylum applicants across the EU has not substantially changed in 2014 compared to 2013, with
almost 70% of all applications submitted in five Member States (Germany, Sweden, Italy, France and Hungary).
Germany and Sweden remained the principal countries of destination, recording 202,815 and 81,325 applications
respectively.?®> However, the large increase in numbers crossing the EU borders across the Western Balkan and
Mediterranean routes was reflected by the highest relative increases in applications compared to 2013 seen in
Hungary and Italy. Recording 42,775 and 64,265 claims respectively, both countries saw the number of appli-
cants more than double from the year before.?

Chart 1.1: Distribution of asylum applicants in EU+: 2014
Member State Share in 2014 (%)  Number of applicants

Germany 30.6% 202,815
Sweden 12.3% 81,325
Italy 9.7% 64,625
France 9.7% 64,310
Hungary 6.4% 42,775
UK 4.8% 31,945
Austria 4.2% 28,065
Netherlands 3.7% 24,535
Switzerland 3.6% 23,770
Belgium 3.4% 22,850
Denmark 2.2% 14,715
Norway 1.7% 11,480
Bulgaria 1.6% 11,080
Greece 1.4% 9,435
Poland 1.2% 8,025
Spain 0.8% 5,615
Finland 0.5% 3,625
Cyprus 0.2% 1,745
Romania 0.2% 1,545
Ireland 0.2% 1,450
Malta 0.2% 1,350
Czech Republic  10.17% 1,155
Luxembourg 0.17% 1,150
Croatia 0.06% 450
Portugal 0.06% 445
Lithuania 0.06% 440
Slovenia 0.05% 385
Latvia 0.05% 375
Slovakia 0.04% 330
Estonia 0.02% 155
Total 661,965

Source: Eurostat, Asylum and first time asylum applicants by citizenship, age and sex Annual data (rounded),
migr_asyappctza.

23. This includes Austria, Germany, Croatia, Malta and the United Kingdom.

24. For a more detailed analysis, see ECRE, Asylum Statistics in the European Union: A Need for Numbers, AIDA Legal
Briefing No 2, August 2015, available at: http://bit.ly/1KPJlho .

25. Eurostat, Asylum and first time applicants by citizenship, age and sex: Annual aggregated data, migr_asyappctza.

26. Ibid.
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Chart 1.2: 70% of all applicants registered in just 5 EU+ Member States

Percentage (%) of asylum applicants registered in EU+ Member States in 2014

Others 31%
Germany 31%

Hungary 6.50%
gary ° Sweden 31%

France 9.70%

Italy 10%

Source: Eurostat, Asylum and first time asylum applicants by citizenship, age and sex Annual data (rounded),
migr_asyappctza.

These trends have continued into 2015, with Germany, Hungary, Italy, France and Sweden accounting for
80% of the total number of applications for international protection in the EU+.2” Significantly, Hungary registered
32,800 applications in the first quarter of 2015, which made the number of first time applicants in Hungary thir-
teen-times higher than the same quarter in 2014, and this figure rose to 66,785 by the end of June. In the 17 EU+
countries covered by AIDA, applicants were distributed as follows during the first half of 2015:

Chart 1.3: Distribution of asylum applicants in AIDA countries: first half of 2015

Member State Number of applicants

Germany 179,037
Hungary 66,785
Sweden 28,697
Austria 28,311
France 32,155
Italy 30,535
United Kingdom 12,158
Switzerland 11,873
Netherlands 9,745
Belgium 9,158
Bulgaria 7,348
Greece 6,236
Poland 4,130
Ireland 1,481
Cyprus 966
Malta 722
Croatia 181

Source: National asylum and immigration authorities and Eurostat.® Note that data for June 2015 in Italy and
France is not available at the time of writing.

27. Eurostat, Asylum quarterly report, June 2015.

28. Austria: http://bit.ly/1eUM2uv; Belgium: http://bit.ly/11IGSNYw; Bulgaria: http://bit.ly/1JzTvYn; Cyprus: Information pro-
vided by Future Worlds Center; Germany: http://bit.ly/1OHp6vA; France: Eurostat; Greece: http://bit.ly/11JCU3t; Croa-
tia: http://bit.ly/1eULYLm; Hungary: Eurostat; Ireland: http://bit.ly/1hkW3D8; Italy: Eurostat; Malta: http://bit.ly/1SSp1eg;
Netherlands: http://bit.ly/1HsRPOE; Poland: Eurostat; Sweden: http://bit.ly/1BPrCZc; UK: http://bit.ly/1JIOWNd; Switzer-
land: http://bit.ly/1eURFsF.
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Some 23,075 of all applications made across the EU in 2014 were by unaccompanied children, which was almost
twice as many as the previous year.?® While efforts have been made to collect more reliable data on this issue
through the implementation of the European Union’s Action Plan on Unaccompanied Minors between 2010 and
2014, it is expected that this figure could be higher in reality as many unaccompanied children do not register
with authorities,®' while others are often wrongly identified as adults due to disputes in age assessment proce-
dures.

Available statistics from January until the end of June 2015 from some Member States have shown large rises in
the number of unaccompanied children applying for asylum, such as Sweden registering a 93% increase when
compared to the same period in 2014, with 4,542 unaccompanied children applying.3? According to this year’s sta-
tistics, one out of three asylum seekers in Sweden was a child.** The majority of these children came from Afghan-
istan, Eritrea, and Somalia.** Belgium also registered significantly higher numbers in the first 6 months of 2015 as
170% more unaccompanied children applied for asylum than in the same period in 2014,% with Afghanistan the
country of origin for more than half of the applicants.®

2. Main countries of origin of asylum applicants in the EU

The continuing violence in Syria saw ever-higher numbers of people seek international protection in the EU in
2014, with a total of 122,115 applications made, representing close to 20% of all asylum applications made in the
EU that year.’” The other main countries of origin were Afghanistan (41,370 applications), Kosovo (37,895), Er-
itrea (36,925), and Serbia (30,840).% At the same time, a significant increase in applications was also recorded
from nationals of Iraq, Nigeria, and Ukraine due to the respective ongoing conflicts in those countries.3®

Nearly 60% of all applications for international protection from Syrians were received by Germany and Sweden,
with Germany becoming the main recipient of Syrian applications in 2014 with 41,400 claims registered, and Syr-
ians were the main citizenship of asylum seekers in a further 10 Member States. 2015 continues to see the num-
bers of Syrians seeking protection in Europe rise, with 29,100 applications lodged in the first 4 months of the year,
12,500 more than the same period in 2014;* while in May 2015 alone UNHCR reported 7,600 Syrians claiming
asylum in EU+ countries.*!

29. Eurostat, Asylum applicants considered to be unaccompanied minors by citizenship, age and sex Annual data, available
at: http:/bit.ly/1myQQGh.

30. European Commission, Action Plan on unaccompanied minors, COM(2010) 213, 6 May 2010.

31. UNHCR, Safe and Sound: what States can do to ensure respect for the best interests of unaccompanied and separated
children in Europe, October 2014, 7, available at: http://bit.ly/1pvFKk4.

32. Swedish Migration Agency, Applications for asylum received, 2015, available at: http://bit.ly/1P5VdVW, 1.

33. AIDA, ‘Sweden: One in three asylum seekers is a child’, 21 August 2015, available at: http://bit.ly/1KztMzU.

34. Swedish Migration Agency, Applications for asylum received, 2015, 2.

35. 174 applications from unaccompanied children in January-June 2014, 469 January-June 2015. Commissioner Gen-
eral for Refugees and Stateless Persons (CGRS), Asylum Statistics June 2015, 14 July 2015, available at: http://bit.

ly/1IGSNYw.
36. Ibid, 12.
37. Eurostat, Asylum and first time asylum applicants by citizenship, age and sex Annual data (rounded), migr_asyappctza.
38. Ibid.yes
39. Ibid.

40. Eurostat, Asylum quarterly report, June 2015.
41. UNHCR, Syria Regional Refugee Response. Europe: Syrian Asylum Applications, from April 2011 to May 2015; available
at: http://bit.ly/1wOL45L.
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Chart 2.1: Distribution of Syrian applicants in EU 28 in 2014

Percentage (%) of Syrian asylum applicants in EU 28 Member States in 2014

Others 36%

Germany 33%

Denmark 6%

Sweden 25%

Source: Eurostat, Asylum and first time asylum applicants by citizenship, age and sex Annual data (rounded),
migr_asyappctza.

The second main country of origin was Afghanistan with 41,370 applications in 2014, compared to 26,215 in
2013,* including the highest share of unaccompanied children in the EU+ at 6,125.43

The number of Kosovars registering asylum applications in 2014 grew by 87%, and this figure has grown consid-
erably in the first 4 months of 2015, with 48,900 applications — representing the main citizenship of first time asylum
applicants in the EU over this quarter.** 90% of the applicants were registered in Hungary and Germany.*> How-
ever, it should be noted that the number of asylum applicants originating from Kosovo registered in March 2015
dropped to 30 times less than the levels recorded in January and February due to concerted countermeasures
implemented at the regional level.*

The spike in claims lodged in 2014 for international protection from Eritrea is also notable. The number of appli-
cations more than doubled in comparison to 2013, with the increase attributed to systemic and widespread human
rights violations and indefinite military conscription.*

3. Recognition Rates

3.1. Overall recognition rates for the EU

There was a considerable increase in recognition rates in the EU in 2014. Against a first instance recognition rate
of 34% in 2013, the EU reported a 45% overall recognition rate,*® and a rate of 47% in the EU+.5° This rate con-
tinued in the first quarter of 2015 (46%).5' This upward trend has in part been caused by an increase in applicants
from refugee-producing countries, such as those from Syria. It has also been affected by changes to the Eurostat
Technical Guidelines, where it is now prescribed that Dublin cases are not reported as negative decisions.5? As

42. Eurostat, Asylum and first time asylum applicants by citizenship, age and sex Annual data (rounded), migr_asyappctza.

43. Eurostat, Asylum applicants considered to be unaccompanied minors by citizenship, age and sex Annual data (rounded),
migr_asyunaa.

44. Eurostat, Asylum Quarterly Report, June 2015, available at: http:/bit.ly/1A4Ljx8

45.  Ibid

46. Frontex, Western Balkans Quarterly, Quarter 1, January-March 2015, 18, available at: http://bit.ly/1K15m10.

47. UN Commission of Inquiry, Report of the detailed findings of the Commission of Inquiry on Human Rights in Eritrea, 8
June 2015.

48. Eurostat, Asylum Applicants and First Instance Decisions on Applications: 2013, March 2014, KS-QA-14-003-EN-N
(“Asylum Statistics 2013”), 12.

49. Eurostat, Asylum Applicants and First Instance Decisions on Applications: 2014, March 2015, 12.

50. EASO, Annual Report on the Situation of Asylum in the European Union 2014, July 2015, 23.

51. Eurostat, Asylum quarterly report, June 2015.

52. Eurostat, Technical Guidelines for the Data Collection under Art. 4 of Regulation 862/2007- Statistics on Asylum, Version
Amended in December 2013, available at: http://bit.ly/1MzeNvj, 12.
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such, the 2014 recognition rate figures are not directly comparable to those from previous years.

The nationalities receiving the highest recognition rates in the EU 28 in 2014 were: Syrians (95%), Eritreans (89%),
stateless persons (88%), Iraqis (71%), Somalis (68%), and Afghans (63%).54

Across different Member States, however, the overall rate of positive decisions varied dramatically in 2014: from
94% in Bulgaria and 74% in Sweden, to 11% in Croatia and 9% in Hungary.>®> While the above contrast in rec-
ognition rates reflects differences in the citizenship of applicants in each Member State, and the key characteristics
of the caseloads from specific countries of origin, a comparison in respect of applicants originating from the same
country of origin suggest that the granting of international protection has not been coherent in the CEAS.

3.2. Divergences in recognition rates for the same nationalities

It continues to be the case across EU+ countries that there are divergences in the recognition rate for people of
the same nationality. The maps below illustrate these differences with regard to first instance decisions on asylum
applications lodged by Syrian, Eritrean, Iraqi and Afghan nationals.

Even where the overall recognition rate for international protection is high across Europe for a particular nationality,
such as for Syrians and Eritreans, there are considerable variations in the protection statuses applicants receive
in different countries, i.e. refugee status or subsidiary protection. While the recast Qualification Directive® has
reduced the gap between the protection offered by refugee status and subsidiary protection,’” numerous Member
States still treat each status differently. Further, the granting of humanitarian status under national law does not
confer the rights and benefits that would be available to those seeking international protection under the auspices
of EU law. In the EU+, Switzerland — which is not bound by the Qualification Directive — grants the highest level
of humanitarian protection status, with 68% of Syrian applicants, 61% of Somali applicants, and 48% of Iraqi ap-
plicants granted this form of protection in 2014. This status limits the right of these beneficiaries of international
protection to move freely in the national territory, limits access to the employment market, while beneficiaries do
not have the right to family reunification.*® Similar caseloads are also handled differently between Member States,
for example, Germany granted refugee status to 80% of Syrian applicants, whereas Sweden granted subsidiary
protection to 89%. Asylum statistics thus confirm yet again the widely different ways in which Member States un-
derstand and implement their international protection obligations under the CEAS.

It should be noted that the common standards laid down by recast Qualification Directive already informed — at
least in theory — refugee status determination in EU 28 in 2014, as the transposition deadline for the Directive was
21 December 2013.5°

Yet the risks of a “protection lottery” in a heterogeneous CEAS of 28 national asylum systems do not seem to have
been eradicated even in the light of second-phase standards on protection, as practice and data reveal that similar
cases are not equally treated in every country.

53. EASO, Annual Report on the Situation of Asylum in the European Union 2014, July 2015, 23.

54. Eurostat, Asylum Applicants and First Instance Decisions on Applications: 2014, March 2015, 13. Recognition rates
among the 30 main citizenships of asylum applicants granted decisions in EU 28, 2014.

55. Eurostat, Asylum Applicants and First Instance Decisions on Applications: 2014, March 2015, 12.

56. Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the qualifi-
cation of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for
refugees or for persons eligible for subsidiary protection, and for the content of the protection granted (recast), OJ 2011
L337/9.

57. European Migration Network (EMN), Ad-Hoc Query on uniform international protection status, 24 November 2014, avail-
able at: http://bit.ly/1P2L70l .

58. Caritas, Plus de droits, plus de protection: La prise de position de Caritas sur le statut précaire des étrangers admis pro-
visoirement en Suisse, May 2015, available at: http://bit.ly/1P2NXdw, 2.

59. Article 41 recast Qualification Directive.
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Map 3.1: First instance recognition rates (%) for Syrian nationals: 2014
All rates are for all types of protection status granted (refugee status, subsidiary protection, or humanitarian status).
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Source: Eurostat, First instance decisions on applications by citizenships, age and sex. Annual aggregated data
(rounded), migr_asydcfsta.

Syrian applicants received some level of protection in 95% of first instance decisions in 2014, but it remains the
case that there are some continuing disparities in how different Member States assess claims. For example, Bul-
garia granted refugee and subsidiary protection status to 99% of Syrian applicants, while Hungary only offered in-
ternational protection to 69% the same year, and Croatia offered protection to 0%.%° Equally, as mentioned above,
the type of protection varied across EU+ countries, with the United Kingdom, Poland, Germany, Denmark and
Bulgaria granting refugee status in most cases, whereas Sweden, Malta, Spain, the Netherlands and Cyprus
granted subsidiary protection more commonly.5’

The protest and hunger strike of Syrian Kurds in Cyprus

ECRE member KISA has documented the predicament of 56 stateless Kurds from Syria who have struggled
to this day to obtain the appropriate level of protection they are entitled to in Cyprus.5?

In October 2014, they started a protest outside the Ministry of Interior to denounce the extremely lengthy asy-
lum procedure which they had been subjected to, waiting for a decision on their claim for over 7 years. They
mainly protested against the Minister’s intention to grant them subsidiary protection status rather than refugee
status, on the basis that subsidiary protection would not grant them family reunification rights or travel docu-
ments, while it would also be contrary to other EU Member States’ policy of granting refugee status to Kurds
from Syria.

The protesters were in fact granted subsidiary protection, and thus continued their protest. In March 2015, the

60. Eurostat, Asylum Decisions 2014, migr_asydcfsta.

61. EASO, Annual Report on the Situation of Asylum in the European Union 2014, July 2015, 44.

62. See KISA, Hunger strike of stateless Kurds from Syria, available at: http://bit.ly/1K1BoKY. For a full chronology of events,
see: http://bit.ly/1JJDB1T.
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Ministry of Interior issued a press statement holding that “the subsidiary protection granted to them is not infe-
rior to the recognized refugee status”, in a move sharply criticised by NGOs.®® On 27 April 2015, a number of
protesters went on hunger strike, while NGOs such as KISA and Future Worlds Center made joint calls to the
Ministry to revise its decision and grant them the appropriate international protection status.®

While a solidarity event held in May 2015 with the assistance of NGOs attracted media attention to the Syrian
refugees’ predicament, their claims were not met. As a result, the protesters started a thirst strike on 18 May in
addition to their continued hunger strike, despite showing clear signs of physical exhaustion and risk of harm.
To overcome the impasse, instead of granting refugee status, the Ministry of Interior urged them to apply for
Cypriot citizenship, even though only one of them met the legal criteria for citizenship at that time.® The strikers
nevertheless agreed to apply for citizenship.

However, one month later, they found out that the Civil Registry and Migration Department (CRMD) had never
forwarded their applications for citizenship to the Ministry of Interior.®® It was not until August 2015 that their
applications were considered and they were granted Cypriot citizenship.®”

Beyond the EU+, there have been various responses to the large number of people seeking protection status from
Syria. As will be described here, Turkey has developed a specific procedural framework for Syrian applicants that
runs in parallel to the country’s international protection procedure.

The temporary protection regime for Syrians in Turkey

Turkey currently hosts both a mass-influx asylum seeking population from neighbouring Syria and a surging
number of individually arriving asylum seekers of other nationalities, most principally originating from Iraq, Af-
ghanistan, Iran and Somalia, among others. These two populations are subject to two different sets of asylum
rules and procedures. Whereas individually arriving asylum seekers are subject to the international protection
procedure laid down by the 2013 Law on Foreigners and International Protection (LFIP), which has established
a procedural framework largely reminiscent of EU asylum standards,®® refugees fleeing Syria have no access
to that procedure.®®

Turkey has introduced a temporary protection regime for persons fleeing Syria, which was formalised by a
dedicated Temporary Protection Regulation (TPR), which came into force on 22 October 2014.7° The Turkish
“temporary protection” concept amounts to the granting, on prima facie basis, of a temporary residence status
to all protection seekers originating from Syria, except for persons falling within the exclusion grounds set out
in the TPR. As such, asylum seekers from Syria should be able to formalise their status as “temporary protec-
tion” beneficiaries through the mere act of registering with the Government agency in charge of migration and
asylum, the recently created Directorate General of Migration Management (DGMM).

As of July 2015, Turkey has registered and offered temporary protection to over 1,805,000 refugees fleeing
Syria on its territory,”" a number far higher than the total number of Syrian refugees hosted by the entire
EU. Nevertheless, Turkey’s policy of offering temporary protection to refugees fleeing Syria under a separate
scheme to its international protection procedure, practicable as it may be for promptly processing a large
caseload, does create risks of denying Syrians the full set of rights they should be enjoying as refugees. For
instance, while the TPR provides for protection against refoulement, it only affords limited access to employ-
ment, education and social assistance, which is only provided at the discretion of the government.”

It is also worth noting that UNHCR, which otherwise remains involved in the international protection procedure
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KISA, ‘The Ministry attempts to justify its non-compliance with the refugee law’, 3 March 2015, available at: http://bit.
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KISA & Future Worlds Center, ‘Joint call for demonstration for solidarity with the struggling refugees from Syria’, 13 May
2015, available at: http://bit.ly/IN6HHA2.

KISA, ‘The lives of the strikers must be protected’, 19 May 2015, available at: http://bit.ly/1Ukfudu.

See KISA, ‘Last-minute appeal to the Interior Minister to honour its commitments to the hunger strikers’, 26 June 2015,
available at: http://bit.ly/1ES5S9CM.

See KISA, ‘Vindication of the struggle of the stateless Kurds from Syria’, 4 August 2015, available at: http://bit.ly/1Tr75Tb.
See A igduygu, Syrian Refugees in Turkey: The Road Long Ahead, April 2015, Transatlantic Council on Migration, 5.
Article 16 Temporary Protection Regulation.

AIDA Country Report Turkey, May 2015, available at: http://bit.ly/1eqjSIC, 65 et seq.

UNHCR, Syria Regional Refugee Response: Turkey, July 2015, available at: http://bit.ly/1z0szMq.

Under the Refugee Convention, refugees are entitled to access to education and social security under the same condi-
tions as nationals, and to employment under the most favourable conditions provided to foreign nationals.
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through its mandate refugee status determination (RSD), does not partake in any way in the registration and
processing of temporary protection applicants and beneficiaries.”™

Map 3.2: First instance recognition rates (%) for Eritrean nationals: 2014
All rates are for all types of protection status granted (refugee status, subsidiary protection, or humanitarian status).
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Source: Eurostat, First instance decisions on applications by citizenships, age and sex. Annual aggregated data
(rounded), migr_asydcfsta.

89% of decisions granted at first instance to Eritrean nationals granted some form of protection status. Although
this suggests some level of homogeneity across the EU+ countries, there was still a wide divergence in the recog-
nition rate in a few examples, with Greece granting protection in less than 50% of decisions, and France to only
26% of Eritrean applicants.™

Discrepancies have continued through 2015 with worrying trends in countries such as the UK, which granted
international protection only to 34% of Eritreans during the second quarter of 2015, compared to 73% in the first
quarter.” The significant drop in the recognition rate for Eritreans has been mainly attributed to new country guide-
lines on Eritrea relied upon by the Home Office.”®

73. AIDA Country Report Turkey, 11.

74. Eurostat, First instance decisions on applications by citizenship, age and sex Annual aggregated data (rounded), migr_
asydcfsta.

75. UK Home Office, Asylum Statistics: April-June 2015, available at: http://bit.ly/1WWoAzk. See British Refugee Council,
‘UK paves way to return asylum seekers to Eritrea’, 27 August 2015, available at: http://bit.ly/1JARafq.

76. UK Home Office, Country Information and Guidance: Eritrea: lllegal Exit, March 2015, available at: http://bit.ly/1G0e9BB.
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Map 3.3: First instance recognition rates (%) for Iraqgi nationals: 2014
All rates are for all types of protection status granted (refugee status, subsidiary protection, or humanitarian status).
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Source: Eurostat, First instance decisions on applications by citizenships, age and sex. Annual aggregated data
(rounded), migr_asydcfsta.

Over half of decisions issued at first instance for Iraqgi nationals were carried out in Germany, Belgium and Italy,
countries where the recognition rate was over 70%. However, in other EU+ countries there was little uniformity in
the rate of positive decisions issued. Greece granted protection status in 80 out of 575 decisions (14%), in contrast
to Switzerland giving protection status in 335 out of 410 decisions (82%).”” The first quarter of 2015 has seen the
recognition rate for Iraqi nationals increase substantially, with some form of protection status granted in 88% of
decisions.’®

77. Eurostat, First instance decisions on applications by citizenships, age and sex. Annual aggregated data (rounded), migr_
asydcfsta.

78. Eurostat, First instance decisions by outcome and recognition rates, 30 main citizenships of asylum applicants granted
decisions in the EU-28, 1st quarter 2015, available at: http://bit.ly/1EbeRJP.
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Map 3.4: First instance recognition rates (%) for Afghan nationals: 2014
All rates are for all types of protection status granted (refugee status, subsidiary protection, or humanitarian status).
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Source: Eurostat, First instance decisions on applications by citizenships, age and sex. Annual aggregated data
(rounded), migr_asydcfsta.

There were large differences in both the number of positive decisions issued to Afghan applicants for asylum and
in the type of protection granted in 2014. While it may be the case that this reflects the existence of various profiles
of applicants from Afghanistan, it also suggests that the interpretation of the grounds for granting protection status
have been interpreted in different ways in EU+ countries, resulting in a recognition rate of 20% in Romania, com-
pared to 95% in Italy.” EASO has reported that the interpretation of provisions in the EU acquis vary significantly
when granting subsidiary protection to Afghan applicants, with some countries providing subsidiary protection due
to a general situation of armed conflict and indiscriminate violence in Afghanistan, whereas other countries require
individual elements to be established first.®

4. Statistics on the application of the Dublin Regulation

Accurate and reliable statistics on the operation of the Dublin system remain scarce in the EU. While EU sources
such as Eurostat and EASO now publish specific data on Dublin requests and transfers, these sources encounter
difficulties in gathering and releasing up-to-date information. By way of example, EASO’s 2014 annual report,
published in July 2015, provides information on Dublin for only 21 out of the 30 EU+ Member States.? In its 2013
report, published in July 2014, EASO included “only incomplete data” from 16 Member States.??

Moreover, the methodology employed by EU institutions for collecting and compiling Dublin statistics seems to

79. Eurostat, First instance decisions on applications by citizenships, age and sex. Annual aggregated data (rounded), migr_
asydcfsta.

80. EASO, Annual Report on the Situation of Asylum in the European Union 2014, July 2015, 47.

81. EASO, Annual Report on the situation of asylum in the European Union 2014, July 2015, 32. This was attributed to a
change in the methodology for collecting Dublin statistics, which led to an extension of the deadline for reporting to Eurostat.

82. EASO, Annual report on the situation of asylum in the European Union 2013, July 2014, 30.
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leave knowledge gaps. Both EASO and Eurostat categorise data based on the type of Dublin request, thereby dis-
tinguishing “take charge” from “take back” requests.®® It will be recalled that the Dublin 1l Regulation distinguishes
between “take charge” and “take back” procedures based on whether the person concerned has a pending, with-
drawn or rejected application in another Member State.?* The distinction between those two types of procedures
does not relate to the applicable criteria for responsibility under the Regulation.

Nevertheless, EASO and Eurostat draw an uneasy distinction in the way Dublin data is portrayed, by categorising
“take charge” requests based on the applicable criterion (family reasons; documentation and legal entry; irregular
entry or stay; humanitarian reasons; dependent persons) on one hand, and “take back” requests based on the type
of “take back” request (under examination; rejection; withdrawal) on the other.® Accordingly, these Dublin statistics
do not reveal the criteria on the basis of which Member States issue “take back” requests. This information gap
is all the more concerning given that the majority of Dublin requests are “take back” requests, as illustrated in the
table below.

Challenges to obtaining precise figures on Dublin are equally marked in statistical information provided by national
asylum authorities. Out of the 17 AIDA countries operating the Dublin system, detailed and up-to-date Dublin sta-
tistics are published only by Switzerland.®® Even there, the State Secretariat for Migration (SEM) does not spell
out the basis for different requests or transfers; it only mentions the receiving or sending country of a request.
While countries such as Belgium, Ireland and Greece include some reference to Dublin statistics, they only
mention the number of requests or decisions taken, without disaggregating the grounds for such requests or the
Member States concerned. Germany has published more detailed information, but not in its official asylum statis-
tics and only upon request.®”

Limited data from 2014 reveals the following numbers of outgoing requests:

Chart 4.1: Outgoing “take charge” and “take back” requests per top 5 requesting states: 2014

Member State Total outgoing requests “Take back” “Take charge”
Germany 35,058 27,047 8,011
Switzerland 14,900 4,220 10,680
Sweden 8,272 4,024 4,248
Austria 6,066 4,061 2,005
France 4,948 3,788 1,160

Note: Due to discrepancies in how participating states report outgoing and incoming requests, the numbers here
are based on outgoing request data only. The following countries had not reported request numbers for 2014:
Czech Republic, Spain, Italy, Cyprus, Lithuania, the Netherlands, Poland, Portugal and Finland.

Source: Eurostat: Outgoing ‘Dublin’ requests by receiving country, type of request and legal provision, migr_dubro.

These trends seem to be confirmed by scarce data on the application of the Dublin Regulation in the course
of 2015. During the first half of the year, Germany issued 14,028 Dublin requests,®® while Switzerland issued
8,034.% In contrast, Greece issued 707 requests.*®

EASO notes that over a longer-term period dating back to 2009, while an average of 55,000 outgoing Dublin
requests were made annually, only 26% of these led to a physical transfer of a person from one EU+ country to
another.” The available data from 2014 calls the efficacy of the system into question again, with Germany — the
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Kleine Anfrage der Fraktion Die Linke), no. 18/3713, 7 January 2015, available at: http://bit.ly/1PWTouZ.

88. German Federal Office for Migration and Refugees (BAMF), Asylum Statistics for June 2015, available in German at:
http://bit.ly/1OHp6VA.

89. SEM, Statistique en matiere d’asile juin 2015, Table T10M-C et seq.
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main country issuing outgoing requests — only seeing 13% of the accepted outgoing requests for transfers being
effected. The country recording the highest percentage of transfers following the acceptance of an outgoing re-
quest was Norway, with 85% of these accepted outgoing requests resulting in a transfer, while Croatia had the
lowest share of accepted requests resulting in a transfer, at only 2%.%2 Further, of the EU+ countries that provided
data for 2014, there were only 6 countries that transferred (incoming and outgoing) more than 1,000 applicants in
2014.% Data from previous years has suggested that a number of Member States exchange similar numbers of
asylum seekers, which casts doubt on whether such transfers are necessary.** The available data has not allowed
for a similar comparison of this trend in 2014.

Chart 4.2: Number of transfers per top 5 requesting states: 2014

Share of accepted requests

Member State Outgoing requests accepted Outgoing Dublin transfers resulting in transfer
Germany 22,911 2,887 13%
Switzerland 5,642 2,638 47%
Sweden 5,166 2,059 40%
Austria 4,107 1,076 26%
France 3,281 470 14%

Note: Due to discrepancies in how participating states report outgoing and incoming requests, the numbers here
are based on Dublin request data only. The following countries had not reported or had incomplete outgoing
request numbers for 2014: Bulgaria, the Czech Republic, Spain, ltaly, Cyprus, Lithuania, Netherlands, Poland,
Portugal.

Source: Eurostat, Outgoing ‘Dublin’ transfers by receiving country, legal provision and duration of transfer, migr_
dubto; Eurostat, Decisions on outgoing ‘Dublin’ requests by receiving country, type of request and legal provision,
migr_dubdo.%

The current lack of comprehensive data on various aspects of the Dublin system including the duration of the
procedures, the reasons preventing transfers, the impact on reception conditions and integration, and the costs
of the system to states, means that an analytic evaluation of the Dublin system is only indicative at this time. This
raises concerns over the overall transparency of the operation of the Dublin procedure and should form a central
concern for the Commission in advance of and during its evaluation of the Dublin system throughout the second
half of 2015 and 2016.

5. Routes into Europe

Migrants and refugees arrive in Europe by a variety of routes. The number of people taking precarious journeys to
reach Europe has risen exponentially across continually evolving routes. This section focuses on three of these,
and the impact of European and national policies on them, to provide an overview of the overall picture as well as
highlighting the main issues at stake.

Concepts such as country of departure and transit are extremely fluid because routes are constantly changing,
especially in response to reinforced border control policies, including expulsions and push-backs that cannot stem
but merely divert migratory flows elsewhere; as it also results from the deterioration and perpetration of conflicts
such as in Libya and Syria.®® Moreover, even when a particular country of arrival is established at the time of de-
parture, migrants and refugees can change destinations over time, especially if living conditions there do not allow
them to stay.

92. Eurostat, Outgoing ‘Dublin’ transfers by receiving country, legal provision and duration of transfer, migr_dubto; Eurostat,
Decisions on outgoing ‘Dublin’ requests by receiving country, type of request and legal provision, migr_dubdo.

93. Germany, Switzerland, Norway, Austria, France, and Denmark. EASO, Annual report on the situation of asylum in the EU
2014, July 2015, 33

94. S Fratzke, Not Adding Up, The Fading Promise of Europe’s Dublin System, Migration Policy Institute, March 2015, 13.

95. Note that, according to the Austrian Ministry of Interior, Austria performed 1,327 outgoing transfers in 2014: Austrian Min-
istry of Interior, Response to parliamentary request 4084/AB, 19 May 2015.

96. Altai Consulting, Migration Trends Across the Mediterranean: Connecting the Dots, IOM MENA Regional Office, June
2015, available at: http://bit.ly/1GDj2RM , 104-105.
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Map 5.1: Number of persons arriving in Italy, Greece, and Hungary: January-August 2015

Source: UNHCR, Sea arrivals to Southern Europe, accessed 31 August 2015; UNHCR, ‘Bodies found dead in a
truck near border, while asylum seekers flow into Hungary’, 28 August 2015.

5.1. The Mediterranean sea route

Due to the lack of legal and safe alternatives, in 2014 219,000 refugees and other migrants arrived in Europe by
sea,” mainly through the Central Mediterranean route to Italy and the Eastern Mediterranean route, from Turkey
to Greece. These numbers have been constantly increasing since the beginning of 2015, as 137,000 refugees and
migrants arrived by sea in the first six months of 2015, more than double the number of the same period in 2014
(75,000).%8 By the end of August 2015, over 291,000 persons had entered Europe by sea.®®

During the migratory journey, refugees and asylum seekers are continuously at risk of serious human rights abus-
es and dangers, including death at sea. In 2014, victims of trafficking among migrants arriving in Italy increased by
300% compared to 2013. Equally worrisome is the growing number of unaccompanied children and women traf-
ficked for sexual exploitation, as documented by research for the International Organisation for Migration (IOM).%

5.1.1. Central Mediterranean route

In 2014, the Mediterranean Sea was the deadliest sea route worldwide, with 3,279 migrants losing their lives at
sea.'"" 2015 is expected to be a deadlier year than 2014, as between January and August 2015, 2,643 migrants

97. UNHCR, The sea route to Europe: Mediterranean passage in the age of refugees, 1 July 2015, available at: http:/bit.
ly/1GO1E5P, 5.

98. Ibid, 6.

99. UNHCR, Arrivals to Southern Europe, available at: http://bit.ly/1JgTX1Z.

100. Altai Consulting, Migration Trends Across the Mediterranean: Connecting the Dots, IOM MENA Regional Office, June
2015, available at: http://bit.ly/1GDj2RM, 92.

101. IOM, The missing migrants project: Migrant border-related deaths around the world, 2014, available at http://bit.ly/1SwB-
gaX, accessed 31 August 2015.
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died in the Mediterranean attempting to seek protection in Europe, compared with 1,479 deaths in 2014.1%2 Al-
though the number of migrant deaths is still high, recent decreasing trends should be recognised.

In particular, since the end of the Italian operation Mare Nostrum at the end of 2014, the number of migrants who
lost their lives crossing the Mediterranean Sea rose from 1 in 50 to 1 in 23.7% In April 2015, 1,308 refugees and
migrants drowned or went missing in the Mediterranean Sea, representing the most deadly month on record.'*

These figures clearly showed that the capacity and the scope of Joint Operation “Triton”, launched on 1 November
2014 under Frontex mandate and discussed thoroughly in Chapter Il, Section 1.1'% were far from sufficient. Fol-
lowing two tragedies off the Libyan coast in April 2015, the EU increased its presence in the Mediterranean, and,
engagement in search and rescue operations. Meanwhile, private organisations, such as Migrant Offshore Aid
Station (MOAS) and Médecins Sans Frontieres (MSF) had already engaged in search and rescue activities in light
of the initial failure of EU Member States to step up search and rescue capacity in the Mediterranean, %

Since May 2015, the joint MOAS-MSF search and rescue operation “MY Phoenix” has so far saved more than
5,500 lives in the Mediterranean Sea.'®” At the same time, the boats Bourbon Argos and Dignity |, solely operated
by MSF, have rescued 6,000 migrants and refugees, as of 8 July 2015.1% This has also been possible because
these boats are equipped with a fully-stocked clinic on board, as well as a crew, which includes medical staff, to
provide emergency care and medical assessment on board.*®

In addition, commercial vessels and merchant ships have been increasingly involved in search and rescue opera-
tion. According to the International Chamber of Shipping, since the beginning of 2014, over 1,000 merchant ships
rescued more than 50,000 people."® Furthermore, IOM recently reported that between January and June 2015,
commercial vessels rescued 14,500 migrants and other vessels rescued over 9,000 migrants." However, these
vessels do not have the expertise or the instruments to carry out these operations, which may limit the capacity to
save the lives of all migrants and refugees in danger at sea.?

Following the increased scale of search and rescue operations, the number of migrant deaths at sea has de-
creased,'”® despite the summer season, which normally sees more people attempt sea crossings."* This demon-
strates that joint search and rescue operations can contribute to effectively reducing the number of refugees and
migrants’ deaths.

In 2014, more than 3/4 of migrants and refugees reaching Europe by sea arrived through Italy, though only 1/5
came through Greece."'® However, figures reported in 2015 demonstrate that routes constantly change. Between
January and August 2015, 204,954 people had crossed the Mediterranean Sea to Greece, while 115,500 migrants
had disembarked in Italy."® This important shift particularly concerns Syrian refugees who are now primarily flee-
ing from Turkey to Greece."”
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Although particularly interlinked, migrants arriving into Italy are not coming from the same countries of origin as
those arriving by boat from Turkey to Greece. According to statistics, as of the first quarter of 2015, Italy still re-
mains the primary destination for migrants and asylum seekers coming from Eritrea, Nigeria, and Somalia, as
well as from Syria.""® Most people who reach Europe via Italy depart from Libya and Egypt.

From Libya, migrants fleeing human rights abuses, including torture and ill-treatment, arbitrary detention for un-
limited periods, as well as unlawful killings, persecution and harassment on account of their religion, have no
alternative but to take to the sea.'® Since the intensification of the Libyan crisis in 2014, due to the ongoing armed
conflict, all embassies have been closed, so for migrants and refugees it is impossible to apply for a visa, family
reunification or private sponsorship programmes. Reportedly, opportunities for resettlement through UNHCR pro-
grammes are also limited. At the same time, Egypt and Tunisia have closed their borders, preventing migrants from
leaving the country.?°

5.1.2. Eastern Mediterranean route

In 2014, 44,057 asylum seekers and migrants used the Eastern Mediterranean route.'?' As migrants are blocked
by European patrols at the Greek-Turkish land border of Evros, as well as by a 10.5km fence builtin 2012, increas-
ing numbers of refugees and migrants are trying to reach Europe through the Eastern Mediterranean route, from
Turkey to the Greek islands in the Aegean Sea.'?? The impact of the intensification of border surveillance at the
Greek-Turkish land border since 2012 is evident when seeing the drop in the number of arrests in the Evros region
due to irregular entry or stay, which in the space of a year decreased from 30,433 arrests to 1,122. The contem-
poraneous rise in the number of arrests in the islands of the Aegean Sea from 3,651 to 11,447 demonstrated how
patterns of irregular entry shift to different areas if more stringent measures are taken elsewhere.'®

In 2014, of the 170,000 migrants and refugees arrived by sea in Italy, only 64,625 applied for asylum. A wider gap
has been reported in Greece, where in 2014 asylum applicants were only 9,430 out of the 43,500 sea arrivals into
the country.'? During the first semester of 2015, out of the 79,469 persons arriving in Greece, only 6,263 applied
for asylum.?® This shows that in most cases, migrants and refugees do not apply for asylum in Italy and Greece,
arguably due to the poor reception conditions and scarce integration prospects in these countries or given the ex-
istence of family and relatives in other EU countries. In addition, as discussed in Chapter 1, Section 1.4, access
to asylum procedures in Greece is not guaranteed in practice, due to insufficient administrative capacities, asylum
seekers are not registered in a timely manner, putting them at risk of arrest, detention and deportation.’?® Conse-
quently, refugees try to seek protection in other EU Member States.

5.2. The Western Balkan route

According to UNHCR’s estimations, most refugees and migrants disembarking in Greece carry on their journey
through the Western Balkan route,'?” which covers the Former Yugoslav Republic of Macedonia (FYROM), Serbia
and Hungary. A vivid illustration of this may be found in the forest covering the Hungarian-Serbian border, which
is reported to be “littered with torn-up Greek asylum documents”.'?® In the first half of 2015, FYROM and Serbia
have received 45,000 asylum seekers, accounting for almost a nine-fold increase compared with the same period
in 2014. However, it is believed that most refugees who continue this way have not been registered by the au-
thorities.? By 22 June 2015, Amnesty International reported that 60,620 refugees and migrants had crossed the
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Hungarian border, 60,089 of them coming via Serbia.’*® This number has risen substantially during the summer
months as, by the end of August 2015, UNHCR reported over 140,000 persons arriving in Hungary.'"

According to UNHCR data, up to July 2015, over 90% of persons entering Greece came from Syria, Afghanistan,
Iraq, Eritrea and Somalia, all refugee-producing countries. These figures seem to suggest a correlation with the
upward trends reported by Frontex, according to which, in the first quarter of 2015, 38% of the overall detections
across Western Balkans borders were non-regional migrants, mainly across the Hungarian-Serbian border (74%).
This represents a significant rise compared to the same period in 2014, which has continued to increase, as 91%
of migrants crossing the Hungarian-Serbian border from March 2015 came from Afghanistan and Syria.

Despite the fact that there are increasing numbers of refugees and migrants through the Western Balkan route who
come from refugee-producing countries, following their entry into the territory, they face numerous dangers and
obstacles in accessing asylum procedures. The majority of persons crossing the dangerous Greek border from
Eidomeni are trapped in the frontier line between Greece and FYROM and unable to move onwards or return.'3?

In FYROM, push-backs of migrants and asylum seekers are regular practice at the borders.' Moreover, migrants
and refugees are regularly detained for unlimited periods in order for the authorities to establish their identity, nota-
bly in the Gazi Baba Reception Centre for Foreigners, where they are subjected to inhuman and degrading treat-
ment, including overcrowding. Unaccompanied children are also detained, not always separately from adults, with-
out effective legal aid by appointed special guardians.'* If asylum seekers are able to apply, they do not promptly
receive an interview and have to wait for months before the examination of their request, without any information
about their claim. In 2014, only 10 of the 1,267 registered asylum seekers were granted refugee status in FYROM,
all of them Syrians. Due to the very limited possibility of being granted protection in the FYROM, in 2014, 80% of
the 1,249 asylum requests were discontinued because asylum seekers prefer leaving the country and continue
the journey.'™s In its latest report on FYROM, UNHCR confirms that the large number of asylum seekers entering
the country have insufficient access to the procedure and to quality decisions on their applications. Accordingly,
international asylum standards are not currently met in FYROM.'36

At the Serbian-FYROM borders, refugees and asylum seekers, including women and small children, often are
stranded at the borders without protection, lacking food, water and hygiene services.'

Moreover, in Serbia the effectiveness of access to asylum raises concerns in practice according to a 2014 report
by the Belgrade Centre for Human Rights (BCHR). The Serbian Asylum Office often fails to register asylum appli-
cations on time, thereby leaving asylum seekers at risk of deportation. More particularly, the Office did not register
asylum seekers in the temporary Asylum Centres in Tutin (close to the Kosovo border) and Sjenica (close to the
Montenegro border) in January-April 2014, and has not done so regularly since.® Moreover, the Asylum Office
seems to deny access to the procedure to asylum seekers residing outside the Asylum Centres, even though these
persons cannot be accommodated there due to capacity shortages.'®® Asylum seekers left without accommodation
are “stranded in forests and abandoned buildings in Serbia in harsh winter temperatures without sufficient food or
shelter”.10

The European Commission has prompted Serbia to implement a comprehensive asylum reform.’! Nevertheless,
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the ongoing reform of the Law on Asylum has already raised serious concerns among NGOs.*? In particular, the
list of amendments proposed by BCHR and Group 484 in 2014'* addresses the vague terms and the narrow
scope of the legal provisions of the draft revised Law on Asylum, which do not adequately solve the deficiencies
in the Serbian asylum system. Furthermore, the definition of “asylum seeker” is restricted to those who formally
submit an application, whilst this status should be recognised to people from the expression of their intention to
seek asylum. The NGOs have stressed that the new Law on Asylum does not provide precise criteria and rules to
establish the national list of safe countries of origin, which is urgently needed, as Serbia has not updated it since
2009, so it does not take into account the present situation, including the 2011 decision of the European Court of
Human Rights (ECtHR) in the case MSS v Belgium and Greece."*

In 2014, of the 16,500 people expressing their intention to seek asylum in Serbia, only 388 applications were for-
mally registered, and refugee status was only granted once. Most requests have been discontinued, as asylum
seekers with very limited access to protection in Serbia have no solution but to continue their journey onwards in
Europe.'™®

One of the main entry points to Hungary along the Serbian border is Subotica, where asylum seekers and refu-
gees may face ill-treatment and human rights abuses perpetrated by the Serbian police, as it may equally occur in
Southern and Eastern Serbia, as well as in Belgrade.'#

In conclusion, figures confirm that countries along the Western Balkan route are considered a route of transit for
refugees and asylum seekers. However, this is due among others to lack of access to international protection as
well as of any integration perspectives. Instead of solving deficiencies in the respective asylum systems, national
authorities, notably in Hungary, Serbia and FYROM, prefer to acknowledge the unwillingness of asylum seekers to
apply for international protection in their country and continue to violate international obligations to ensure access
to international protection. At the same time, the lack of access to international protection, as well as insufficient
and inadequate reception conditions, place asylum seekers and refugees in vulnerable situations, with high risks
of trafficking, forced labour and other forms of abuse and human rights violations, as well as exploitation and de-
portation.#

142. Amnesty International, Europe’s Borderlands Violations against refugees and migrants in Macedonia, Serbia and Hunga-
ry, July 2015.

143. BCHR, Right to asylum in the Republic of Serbia 2014, 2015, available at: http://bit.ly/1VOXfP4, 17.

144. ECtHR, MSS v Belgium and Greece, Application No 30696/09, Judgment of 21 January 2011. See Miroslava Jelaci¢
et al. (Group 484, Belgrade Centre for Human Rights, Belgrade Centre for Security Policies), Challenges of the Asylum
System, Belgrade, 2014, available at http://bit.ly/10QgKiIn, 70-170.

145. Ibid.

146. HRW, ‘Serbia: Police Abusing Migrants, Asylum Seekers Beaten, Extorted, Shoved Back Across the Border’, 15 April
2015 available at: http://bit.ly/1MfdgcO.

147. See also UN Committee against Torture, Concluding observations on the second periodic report of Serbia, CAT/C/SRB/
CO/2, 3 June 2015.
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II. KEY DEVELOPMENTS IN THE EU’S COMMON ASYLUM AND IMMIGRA-
TION POLICY: OCTOBER 2014 — AUGUST 2015

The end of 2014 and first half of 2015 has been a particularly tumultuous period for the migration and asylum policy
of the EU. Ongoing refugee crises in Syria, Eritrea and other parts of the world have kept refugee protection high
on the Union’s political agenda, as have countless tragic deaths of migrants and refugees attempting to cross the
Mediterranean Sea to find safety in Europe. The scale of the tragic loss of life in the Mediterranean and the conse-
quences of increased arrivals by sea, not only for the Southern Member States but for the entire EU, have certainly
created a sense of urgency among EU policymakers, which has prompted discussion on substantial reforms in the
area of migration and asylum throughout 2015.

As was the case in October 2013 when two shipwrecks caused the death of over 600 migrants off the coast of
Lampedusa, it was two shipwrecks in April 2015 close to the Libyan coast, where it is estimated that over 1,100
persons lost their lives,' that triggered a number of important developments at the highest political levels in the
EU. Within one week of the largest tragedy, both an extraordinary Joint Home and Foreign Affairs Council meeting
and a special meeting of the European Council were convened. Ministers of Home and Foreign Affairs agreed
on 20 April 2015 on a “10-Point Action Plan” to prevent deaths at sea that was tabled by the Commission.® That
same week, the European Council adopted a statement listing a set of measures “to prevent further loss of life at
sea and tackle the root causes of the human emergency we face, in cooperation with the countries of origin and
transit”.’® Finally, the tragic events also speeded up the publication of the Commission’s European Agenda on
Migration, which had been planned for the end of May 2015.""

The Commission’s long-awaited and much-discussed European Agenda on Migration was published on 13 May
2015, a policy initiative that was supposed to comprehensively revisit the EU’s approach to migration and asylum
and to provide new impetus. Such an overhaul of migration policy has been among the first projects promised by
the new Commission taking office at the end of 2014. However, as will be discussed, the European Agenda does
not seem to constitute a major shift in the thinking on migration and asylum, and the “innovative” parts of the agen-
da relate mainly to proposals for immediate action triggered by the abovementioned tragic events.

The Commission has envisioned a three-speed process for policy development in the area of migration and asy-
lum, distinguishing between “immediate action” for short-term responses, “four pillars to manage migration better”
for medium-term initiatives, and a “moving beyond” section for longer-term debates. The series of events and pol-
icy developments show a Union in search of a coherent policy on migration but that is eventually mainly led by a
predominantly emergency-driven approach, despite the references to the need for immediate, mid-term and long-
term actions in the policy documents mentioned above and discussed below. Confronted with the phenomenon
of Mediterranean Sea crossings and a sharp increase in arrivals, immediate action is of course crucial to saving
lives, but it should coincide with and not be at the expense of equally needed long-term and innovative measures,
in particular with regard to safe and legal routes for refugees to reach protection in the EU.

The following sections discuss the recent proposals at EU level responding to the tragedies in the Mediterranean
Sea to prevent deaths at sea, as well as the further steps outlined in the European Agenda on Migration to further
develop and deepen the Common European Asylum System. Furthermore, the humanitarian crisis unfolding in
Greece due to the significant spike in arrivals over the summer, as well as a number of national responses high-
lighting the difficulties in establishing a common European response, are discussed in this Chapter.

148. See The Guardian, ‘700 migrants feared dead in Mediterranean shipwreck’, 19 April 2015, available at: http://bit.ly/1D1Dm-
Hi; ECRE, ‘400 people feared dead — EU under pressure to do more to prevent further deaths in the Mediterranean’,
17 April 2015, available at: http://bit.ly/1HebG8k; The Guardian, ‘Migrant Boat Disaster: rescue hopes led to sinking in
Mediterranean’, 15 April 2015, available at: http://bit.ly/10By4dY.

149. European Commission, ‘Joint Foreign and Home Affairs Council: Ten point action plan on migration”, IP/15/4813, 20 April
2015. See also ECRE, ECRE'’s Ten-point plan to prevent deaths at sea, 23 April 2015, available at http://bit.ly/1aUssws.

150. See European Council, Special Meeting of the European Council, 23 April 2015 — statement, available at: http://bit.ly/1by-
WVKS (hereafter “European Council Statement”).

151. European Commission, A European Agenda on Migration, COM(2015) 240, 13 May 2015.
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1. Preventing loss of life at sea: the two faces of the EU’s response
to the tragedies in the Mediterranean

1.1. Boosting search and rescue capacity in the Mediterranean

The tragic shipwrecks in April 2015 close to the coast of Libya fuelled the criticism and concerns raised by NGOs
and international organisations with regard to the winding down of the Italian Mare Nostrum Operation by the end
of 2014, and the fact that the Frontex-led Triton operation that was launched as of November 2014 was too limited
both in terms of resources and the geographical area of operation. The Mare Nostrum Operation was launched by
the Italian Ministry of Defence in October 2013 with the aim of strengthening both surveillance on the high seas
and search and rescue activities. The use of large navy vessels and other equipment resulted in the rescue of over
150,000 migrants in the Mediterranean and their disembarkation in Italian seaports. Whereas the Italian authori-
ties were praised unanimously by NGOs and international organisations for the effectiveness of the operation, the
onward movement of those arriving in Italy to other EU Member States was met with criticism by other Member
States, while the Italian government faced mounting political pressure from parties in Italy because of the increase
in the number of asylum seekers and irregular migrants and the high financial cost of the operation at €9 million
per month.

Compared to the resources at the disposal of the Mare Nostrum operation, the Triton operation, which initially
had a monthly budget of €2.9 million and could only operate within 30 nautical miles from the lItalian coast, could
obviously not be seen as a substitute for Mare Nostrum. Moreover, in its external communication, Frontex initially
emphasised consistently the fact that the priority of the Triton operation was to strengthen border surveillance and
that search and rescue was not at the core of the operation. This was despite the fact that the Maritime Border
Surveillance Regulation,s? laying down rules with regard to joint operations coordinated by Frontex and adopted
in May 2014, established for the first time specific safeguards with regard to the respect of the non-refoulement
principle in joint sea operations, and also rules with regard to search and rescue situations and disembarkation.'®?
In fact, according to the Regulation, the concept of border surveillance is not limited to detection and prevention
of irregular border crossings and interception activities, but also extends to “arrangements intended to address
situations such as search and rescue that may arise during a border surveillance operation at sea and arrange-
ments intended to bring such arrangements to a successful conclusion”.'®* At the same time, in practice, vessels
involved in Frontex-coordinated joint operations at sea must in all circumstances comply with their obligation to
engage in search and rescue activities under the international law of the sea. Therefore, Member States’ vessels
participating in joint Frontex operations at sea carry out search and rescue activities when called upon by the com-
petent International Coordination Centre, turning such Frontex-led sea operations in the vast majority of cases into
de facto search and rescue operations.'®® Moreover, as a result of the Maritime Border Surveillance Regulation,
the operational plans of joint sea operations must include specific provisions on search and rescue and disem-
barkation, as well as further details on the procedural safeguards in place to ensure full respect of the principle of
non-refoulement.%®

The European Council Statement of 23 April 2015 and the European Agenda on Migration responded positively to
the call of many NGOs to prioritise saving lives at sea and to increase significantly the resources and equipment
for search and rescue operations. The European Council Statement committed to reinforcing Frontex joint sea
operations Triton (in Italy) and Poseidon (in Greece) by at least tripling their financial resources in 2015 and 2016
and reinforcing the number of assets allowing to increase the search and rescue possibilities within the mandate
of Frontex. The European Agenda on Migration explicitly states that the objective is to step up search and rescue
efforts to the level of the Italian Mare Nostrum operation and confirmed that tripling the Frontex budget for Posei-
don and Triton will allow Frontex to fulfil “its dual role of coordinating operational border support to Member States
under pressure and helping to save the lives of migrants at sea”. This has clarified that search and rescue is an

152. Regulation (EU) No 656/2014 of the European Parliament and of the Council of 15 May 2014 establishing rules for the
surveillance of the external sea borders in the context of operational cooperation coordinated by the European Agency
for the Management of Operational Cooperation at the External Borders of the Member States of the European Union,
OJ 2014 L189/93.

153. For a critical analysis, see AIDA, Mind The Gap, Annual Report 2013/2014, 28-30.

154. Recital 1 Maritime Border Surveillance Regulation.

155. See for instance, Frontex, ‘Weekend arrivals at 5600 — All Frontex deployed assets engaged in SAR’, 9 June 2015, avail-
able at: http://bit.ly/1fqU7aV.

156. For an overview of the changes to the operational plans of 2014 Frontex Joint Operations at sea following the imple-
mentation of the Maritime Borders Surveillance Regulation see Frontex, Frontex Annual Report on the implementation
of the EU Regulation 656/2014 of the European Parliament and of the Council of 15 May 2014 establishing rules for the
surveillance of the external borders, 9 July 2015.
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integral part of the Triton and Poseidon operations and has resulted in immediate changes to the operational plans
of in particular the Triton operation, including the expansion of its geographical area."’

Operation Triton: facts and figures

By the end of June 2015, as many as 24 EU Member States and the Schengen Associated States Iceland,
Norway and Switzerland were taking part in operation Triton either by deploying equipment or experts to the
operation.'® Triton’s operational area is expanded to 138 Nautical Miles south from Sicily, while it now has
additional vessels and experts at its disposal. These include nine debriefing teams comprised of four people
each and six screening teams composed of four people each.s® Furthermore, six off shore patrol vessels and
twelve patrol boats; four airplanes and two helicopters took part in the operation as of July 2015. In order to co-
ordinate the operation, a regional base has been established in Catania where the operation is coordinated in
cooperation with liaison officers from Europol, Eurojust and EASO. According to Frontex the budget for Triton
for 2015 is 38 million euros while the Commission will provide an additional 45 million euros for both operations
Triton and Poseidon in 2016. As the Mare Nostrum operation was conducted at a financial cost of 9 million
euros per month, the budget allocated to Triton for 2015 only allows about four months of operational activity at
the level of Mare Nostrum. According to Frontex, the coordination of search and rescue (SAR) operations lies
with the Maritime Rescue Coordination Centres but all assets participating in the joint Frontex operation at sea
must take all appropriates measures to ensure safety of persons in distress, whether they are in the area of a
SAR operation or not. Moreover, when a SAR operation occurs, in or outside the operational area of Triton and
upon request of the Maritime Rescue Coordination Centre (MRCC) or the Joint Rescue Coordination Centre
(JRCC), the assets (both vessels and aircrafts) deployed under the Triton operation shall be made available to
support the SAR activities. This means that, after receiving a request to undertake SAR activities, the assets
allocated to Triton, must immediately suspend their border controlling activities and their command and control
is transferred from the International Coordination Centre to the competent MRCC/JRCC. This also implies an
obligation for Member States to pledge equipment to the Triton operation that is suitable for carrying out SAR
activities and according to Frontex the Triton operational plan requires that patrolling vessels are equipped
with basic supplies needed in case of SAR, such as adequate medical kits and sufficient quantities of water,
food and blankets.

At the same time, some Member States such as the United Kingdom also put military vessels at the disposal
of the Italian authorities for the purpose of participating in search and rescue operations coordinated by Italy and
therefore outside the framework of the Triton operation. Nevertheless, the joint commitment of European States
to increase search and rescue capacity in the Mediterranean to the level of the Mare Nostrum operation marks
a major shift in the approach towards the Mediterranean Sea crossings. Whereas a country such as the United
Kingdom in October 2014 publicly stated that it would not support any attempt to fill the gap left by the Mare Nos-
trum operation as it considered it to be a pull factor encouraging migrants risking their lives at sea,'® it is currently
actively contributing to search and rescue activities in the Mediterranean.

1.2. Declaring a “War on smuggling”

If saving lives at sea in the Mediterranean has finally become a key priority for the EU, dismantling smuggling
networks has become the predominant political objective. Following the tragic events in April 2015, Commissioner
Avramopoulos stated that Europe is declaring a “war on smuggling”'¢' and the European Agenda on Migration en-
visaged the possibility of launching a Common Security and Defence Policy (CSDP) operation to “systematically

157. See Frontex, Frontex expands its Joint Operation Triton, 26 May 2015, available at: http://bit.ly/1LISjnY.

158. The following EU Member States deploy either experts or technical equipment: Austria, Belgium, Croatia, Czech Repub-
lic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Latvia, Lithuania, Luxembourg, Malta, the
Netherlands, Poland, Portugal, Romania, Slovenia, Spain, Sweden and the United Kingdom. Information provided by
Frontex to the Frontex Consultative Forum, 22 June 2015.

159. Debriefing teams conduct interviews with migrants with the objective of gathering information mainly on their travel routes
and those who facilitated their trip and are only conducted with the consent of the migrants concerned. Screening teams
assist the authorities of the host Member State of Frontex Operations in identifying the nationality and identity of the mi-
grants apprehended at the border. All migrants apprehended during Frontex operations are subjected to screening and is
mandatory for the migrants.

160. See European Voice, ‘UK will not participate in EU migrant rescue mission’, 29 October 2014, available at http://politi.
co/1Pjoby7.

161. European Commission, Remarks by Commissioner Avramopoulos at the press conference in Castille Place, SPEECH
15/4840, Malta, 23 April 2015.
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identify, capture and destroy vessels used by smugglers”.'®? Whereas the “fight” against smuggling and trafficking
of migrants has long been a key focus of the EU’s policy in addressing irregular migration, the launch of a military
operation certainly adds a highly controversial new dimension to the EU’s policy with regard to irregular migration.

The speed with which the Council agreed to launch such an operation is remarkable. Already on 18 June the Coun-
cil agreed in principle to launch operation EUNAVFOR MED, a military operation aimed at “breaking the business
model of smugglers and traffickers in the Mediterranean. The operation, the costs of which are estimated at nearly
€12 million, should comprise 4 phases:

m An initial phase of surveillance and assessment of human smuggling and trafficking networks in the South
Central Mediterranean;

m A second phase of seizure of smugglers vessels;
m A third phase of disrupting and destroying the vessels; and

m A phase of mission withdrawal.

All phases are to be carried out in partnership with the Libyan authorities. At the Foreign Affairs Council of 22 June
2015, the operation was finally launched.'s?

The launch of a military operation to destroy boats and vessels used by migrants and refugees to reach Europe is
questionable in many respects. First, even if such an operation is targeting the vessels and not the migrants using
the vessels, the use of military force is never without risks of casualties and could have major repercussions for
the region and lead to even greater instability. Moreover, destroying boats may have unintended consequences
as it may result in migrants being forced to use even less safe options such as inflatable boats, thus increasing
the risk of fatalities. Second, it may prove very difficult to “identify” boats used for smuggling before migrants and
refugees have boarded, as in many cases the boats are being sold for that purpose and until that moment they are
used for legitimate activities. Thirdly, in order for such military operation to be successful it would need to include
military action on the territory of Libya, which would require a mandate of a UN Security Council Resolution.'®* At
the time of writing, this has proved to be impossible. Finally, even if it were successful, destroying boats in Libya
would not solve much as it is only addressing the symptoms of the problem. In absence of legal alternatives, it will
not prevent those fleeing conflict, persecution and other serious human rights violations or extreme poverty from
trying to cross the Mediterranean through other, possibly longer and more dangerous routes.

Another worrying trend in this respect is that the EU policy discourse tends to conflate the terms “smuggling” and
“trafficking”. In its 23 April 2015 Conclusions, the European Council spoke of initiatives to “undertake systemic
efforts to identify, capture and destroy vessels before they are used by traffickers.”'%®

In sharp contrast, in both statements issued before and after the meeting of EU leaders,'%® European Council Pres-
ident, Donald Tusk, branded the ostensible “traffickers” as “smugglers” in the same context. Rather than endorsing
Member States’ view that underlying the tragic deaths in the Mediterranean are trafficking networks, President
Tusk spoke of destroying “smugglers’ vessels before they can be used”. The Commission’s 10-point Action Plan
on Migration, on the very basis of which the European Council’s “anti-trafficking” Conclusions were formulated,
also carefully framed the situation in the Mediterranean as an issue of smuggling rather than trafficking. For its
part, the European Agenda on Migration refers to smuggling and trafficking as “two diverse yet interlinked criminal
activities perpetrated by criminal networks.”'”

162. European Commission, European Agenda on Migration, 3. The European Council statement makes a similar call but with
reference to trafficking, mentioned below.

163. See Council Decision (CSFP) 2015/972 of 22 June 2015 launching the European Union military operation in the Southern
Central Mediterranean (EUNAVFOR MED), OJ 2015 L157/51; Council of the European Union, ‘Council launches EU na-
val operation to disrupt human smugglers and traffickers in the Mediterranean’, Press Release, 22 June 2015, available
at http://bit.ly/1P4Q8g2. See also European Commission, Non-paper on Operation Navfor Med, 18 May 2015, available
at: http://bit.ly/1KnGQe7.

164. According to Article 2(2) of the Council Decision of 22 June 2015, an assessment must be made whether the conditions
for transition beyond the first phase of the operation have been met, taking into account any applicable UN Security
Council Resolution and consent by the coastal states concerned.

165. European Council, Conclusions 23 April 2015, para 3(c). The term “traffickers” is also mentioned in para 2, while para 3(g)
makes a broad reference to combating “the smuggling and trafficking of human beings”.

166. Council of the European Union, ‘Remarks by President Donald Tusk ahead of the Special European Council’, 23 April
2015, available at: http://bit.ly/1K957DQ; ‘Remarks by President Donald Tusk following the special European Council
meeting on migratory pressures in the Mediterranean’, 23 April 2015, available at: http:/bit.ly/1byYe3m.

167. European Commission, European Agenda on Migration, 8, fn. 15.
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The conceptual boundaries between trafficking and smuggling are clearer than what EU officials portray. A person
can be smuggled with his or her consent and without coercion. Moreover, smuggling does not involve exploitation
per se, as it merely consists in assisting people cross borders, even though it may lead to detrimental situations
and create risks of violence and exploitation for those smuggled. Crucially, smuggling is by nature a cross-border
phenomenon, while trafficking can equally occur within the frontiers of a single state.®®

Yet the difference is not only one of semantics. Equating smugglers to traffickers has significant normative conse-
quences on the nature of the Mediterranean debate at EU level. As scholars have highlighted, labelling smugglers
as traffickers adds “sinister effect” to hostile discourse against those encouraging irregular migration into the EU
and tends to harness the negative image of migration as a criminal phenomenon.'®®

Orienting the issue of access to protection towards the “trafficking” sphere of discourse shifts focus from protec-
tion and reception initiatives to external intervention and security-driven measures. Against that backdrop, the EU
builds broader support for the desirability of a “war on smugglers” and military operation to destroy vessels on the
Libyan shores and other assets, before they may be used for smuggling purposes.'”

1.3. The missing link: legal channels to reach Europe safely beyond resettlement

The war on smuggling risks not only enhancing the dangers for persons fleeing persecution, conflict and poverty
trying to reach safety in Europe, but it will also fail to disrupt the “business model” of smuggling rings if it is not
accompanied by measures offering refugees and migrants credible alternatives to smugglers’ services. The most
effective way to “fight” smuggling networks is to take away their reason for existence. Refugees and migrants are
increasingly forced to make use of irregular ways to enter the EU and apply for international protection as there
are hardly any ways to do so in a legal manner. Whereas the Commission’s communication on the Task Force
Mediterranean published in December 2013 had identified Regional Development and Protection Programmes
(RDPPs), resettlement and reinforced legal ways to access protection in the EU as one of the five main strands of
action to address the situation in the Mediterranean,'”! the European Agenda on Migration clearly puts forward the
resettlement path, either as part of or outside an RDPP, as the only one to be pursued at EU level.'™

The Commission proposal for a non-binding recommendation for an EU-wide resettlement scheme offering 20,000
places to be allocated among 28 Member States on the basis of a distribution key over two years is certainly a wel-
come step in the right direction.'” The overall share of EU Member States in global resettlement efforts remains
embarrassingly low so far and it is hoped that this can constitute an important push towards significantly raising the
resettlement places in the EU. However, as the world is facing the largest refugee crisis since World War 11, 20,000
places over two years is a very modest first step and can hardly be considered as a ground-breaking move that
will have a major impact on refugee flows and the use of irregular channels to reach safety.

In this regard, it should be noted that the United Nations (UN) Special Rapporteur on the human rights of migrants,
Francgois Crépeau, observed that:

“Through resettlement programmes for refugees and other humanitarian visas and opportunities, it is well
within the European Union’s means to develop the mechanisms necessary for providing refuge, over a
number of years, for 1 million of refugees displaced by the Syrian and other major conflicts. Together with
partner States in the global North and elsewhere, creating a reliable long-term programme will ensure that
a large number of refugees will line up for resettlement rather than spend thousands of euros and risk
their lives and that of their children in smuggling operations; this would considerably reduce the market for

168. For a concise overview, see The Guardian, ‘Migrant Crisis: Smuggling or Trafficking? Politicians don’t seem to know’, 22
April 2015, available at: http://bit.ly/1DAQPTrv.

169. See e.g. K Long, ‘Immigration: Replace the Migration Security Complex with an “Integration Industry” (2015) The Con-
versation 29 January 2015; N Paszkiewicz, ‘The danger of conflating migrant smuggling with human trafficking’, Middle
East Eye 2 June 2015.

170. European Commission, Non-paper on Operation Navfor Med, 18 May 2015; S Peers, ‘The EU’s Planned War on Smug-
glers’ (2015) Statewatch, available at: http://bit.ly/1Lg3WTK.

171. European Commission, Communication on the work of the Task Force Mediterranean, COM(2013) 869, 4 December
21083.

172. It should be noted that the Commission acknowledges the need for other legal pathways such as visas: European Agenda
on Migration, 6.

173. European Commission, Recommendation of 8 June 2015 on a European resettlement scheme, C(2015) 3560, 8 June
2015.
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smugglers and the cost of refugee status determination procedures in Europe.”'™

Nevertheless, even the 20,000 resettlement target of the Commission has proved to be too ambitious an objective
for the EU Member States to reach by themselves alone. Following negotiations within the Council, Member States
reached an agreement at the extraordinary Justice and Home Affairs Council of 20 July 2015 on the distribution
of resettled refugees under the scheme.'” The following table illustrates the resettlement pledges by the different
Member States, contrasted to their respective share under the distribution key initially proposed by the Commis-
sion:

Share under resettlement distribution

Member State . . Final resettlement pledge
key in Commission proposal

Austria 444 1900
Belgium 490 1100
Bulgaria 216 50
Croatia 315 150
Cyprus 69 69
Czech Republic 525 400
Denmark 345 1000
Estonia 326 20
Finland 293 293
France 2375 2375
Germany 3086 1600
Greece 323 354
Hungary 307 0
Ireland 272 520
Italy 1989 1989
Latvia 220 50
Lithuania 207 70
Luxembourg 147 30
Malta 121 14
Netherlands 732 1000
Poland 962 900
Portugal 704 191
Romania 657 80
Slovakia 319 100
Slovenia 207 20
Spain 1549 1449
Sweden 491 491
UK 2309 2200
Switzerland 519
Iceland 50
Liechtenstein 20
Norway 3500
Total 20,000 22,504

Out of the 28 EU Member States, 17 ultimately pledged lower resettlement numbers than those corresponding to
their relative distribution share under the Commission proposal. More particularly, Hungary has refused to resettle
any refugees. More worrying is the fact, however, that the 20,000 target would not have been met but for the par-
ticipation of Schengen Associated States, namely Norway, which has agreed to resettle 3,500 persons.

Beyond resettlement, the European Agenda on Migration deals with legal channels for persons in need of interna-
tional protection in one sentence in which Member States are encouraged to use “other legal avenues available

174. See UN Human Rights Council, Report of the Special Rapporteur on the human rights of migrants, Frangois Crépeau:
Banking on mobility over a generation: follow-up to the regional study on the management of the external borders of the
European Union and its impact on the human rights of migrants, 8 May 2015, 13.

175. Council of the European Union, Conclusions of the representatives of the governments of the Member States meeting
within the Council on resettling through multilateral and national schemes 20 000 persons in clear need of international
protection, 11130/15 ASIM 62 RELEX 633, 22 July 2015.




to persons in need of protection, including private/non-governmental sponsorships and humanitarian permits,
and family reunification clauses”.”® This is disappointing, as a joint approach to the use of humanitarian visas for
protection reasons either under national legal provisions or on the basis of Article 25 of the Union Visa Code,""”
currently under revision by the Council and the European Parliament,'” could encourage Member States to make
effective use of such channels. Member States often refer to the lack of administrative capacity and the bureau-
cratic burden on their embassies, or to the fact that other Member States do not have such procedures for issuing
humanitarian visas for protection reasons or establishing protected entry procedures. Here the EU could provide
added value through common guidelines and logistical and technical support for Member States by EU delega-
tions for instance, an idea that had been raised by Commissioner Avramopoulos during the hearings of the new
Commission in the European Parliament. This would further support and enhance already existing good practice
at the national level such as the granting of humanitarian visas to a group of about 140 Syrians of a Christian mi-
nority group in Lebanon and to two vulnerable Syrian families in Turkey by the Belgian government in July 2014."7°

Moreover, regular migration or mobility schemes, in addition to refugee-specific legal channels, can be used for
persons in need of international protection. Family reunification, for instance, remains an important legal avenue
for refugees with family members who found protection in the EU. However, recent research conducted by the
Red Cross and ECRE has shown that in practice refugees face many practical and bureaucratic obstacles such
as lengthy and expensive procedures at embassies, difficulties in proving family links in absence of the necessary
documents etc.'® In addition, existing labour mobility schemes or programmes for researchers and students could
include a special focus on persons in need of international protection and constitute an alternative for persons in
need of international protection who would otherwise be tempted to use irregular migration routes to find safety or
better conditions in Europe.®

By almost exclusively focussing on resettlement as a legal avenue for refugees to enter the EU, the European
Agenda on Migration missed the opportunity of giving renewed impetus at EU level to the use of other creative
solutions to access protection in the EU in a safe and legal manner. All procedures and tools available will have to
be used if the EU is serious about preventing loss of life during the migratory process and disrupting the business
model of smugglers or combatting human trafficking.

2. A fairer Common European Asylum System

With regard to the CEAS, the European Agenda on Migration reflects the primarily emergency-driven approach
that breathes throughout the entire document, although it indicates a number of additional steps in further devel-
oping the EU’s common policy on asylum in the mid and long term.

The increasing number of arrivals of asylum seekers and migrants at the EU’s Southern and Eastern borders and
the growing discrepancy between the small number of EU Member States receiving the majority of asylum appli-
cations lodged in the “common area of protection and solidarity” have become the political “hot potato” in Brussels
and in many capitals in recent months.

The Commission proposal for the relocation of 40,000 asylum seekers from Italy and Greece was in the first place
a response to the mounting pressure on the asylum systems of both countries but it was at the same time a way to
test whether the key feature of the system, a distribution key to determine the share of each Member State in the
common efforts, which was also central to the proposal on resettlement, could become a central piece of a more
structural reform of the current Dublin system.
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However, after the European Council of 25-26 June 2015, the discussion on the Commission proposal on relo-
cation changed fundamentally, as EU leaders made it clear that discussions on relocation from ltaly and Greece
would have to be conducted on the basis of voluntary contributions from Member States to reach the objective of
relocation of 40,000 persons from both countries. This weakened considerably the initial Commission proposal
which was based on the principle that all EU Member States would be under an obligation to take in a pre-deter-
mined quota of persons established on the basis of a distribution key taking into account four criteria to calculate
each Member State’s relative share in the common effort.

Although the distribution key was eventually not used as a binding instrument, it nevertheless remains politically
relevant as an indication of the relative efforts of Member States in the area of asylum. Therefore, this section
reflects in more detail on the impact of the distribution key debate and its wider implications for the future of the
CEAS and discusses the key aspects of the draft Council Decision on relocation as a solidarity instrument. Fur-
thermore, two other key debates generated by the European Agenda on Migration will be discussed: the renewed
focus on the safe countries of origin concept as a way to address “abuse” of the asylum system and the possible
revision of the Dublin system.

2.1. Relocation of asylum seekers as a blueprint to address large arrivals?

Only two weeks after the publication of the European Agenda on Migration, the European Commission presented
its proposal for a Council Decision on relocation of asylum seekers from Italy and Greece.'® It is part of a broader
approach with respect to relocation, as the Agenda also envisages a legislative proposal for “a mandatory and
automatically triggered relocation system to distribute those in clear need of international protection when a mass
influx emerges” by the end of 2015.83

The goal of the Commission to establish a relocation mechanism for 40,000 persons that would be mandatory for
all EU Member States, with the exception of Ireland, the United Kingdom and Denmark,'® turned out to be too
ambitious. In fact, it revealed a fundamental lack of solidarity among EU Member States in the area of asylum and
migration, as manifested in the political agreement reached at the Justice and Home Affairs Council of 20 July
2015, where Member States confirmed their respective relocation pledges:'®

Relocation distribution key in

Member State . Relocation pledge
Commission proposal

Austria 1213 0
Belgium 1364 1364
Bulgaria 572 450
Croatia 747 400
Cyprus 173 173
Czech Republic 1328 1100
Denmark - -
Estonia 738 130
Finland 792 792
France 6752 6752
Germany 8763 10500
Hungary 827 0
Ireland - 600
Latvia 517 200
Lithuania 503 255
Luxembourg 368 320
Malta 292 60
Netherlands 2047 2047

182. European Commission, Proposal for a Council Decision establishing provisional measures in the area of international
protection for the benefit of Italy and Greece, COM(2015) 286, 27 May 2015.
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Poland 2659 1100

Portugal 1701 1309
Romania 1705 1705
Slovakia 785 100
Slovenia 495 230
Spain 4288 1300
Sweden 1369 1369
United Kingdom - -

Total 40,000 32,256

The outcome of the Council negotiations so far on the relocation commitments is disappointing in many respects.
Despite the best efforts of the Luxembourg Presidency of the Council to secure pledges from Member States, the
EU failed to meet its 40,000 target and only agreed at this stage on the relocation of 32,256 persons. For that
reason, the Council agreed to revisit the issue of pledges at the end of 2015, with a view to reaching the 40,000
target.'8®

More specifically, only 9 out of the 24 countries participating in the scheme pledged a number in line or above
their relative share: Belgium, Cyprus, Finland, France, Germany, Ireland (that has opted into the Decision), the
Netherlands, Romania and Sweden. Germany has substantially exceeded its proportional share by taking up
10,500 asylum seekers alone, approximately 1/3 of the total number that will be relocated from lItaly and Greece.
At the other end, Austria and Hungary have refused to relocate any person in need of international protection,
driven by concerns around the increasing pressure faced by their asylum systems.

More generally, in light of the dramatic increase of arrivals in Greece over the summer and the emergency situation
it has created, in particular on the Greek islands, as discussed in Section 5 below, it is clear that the total number of
40,000 for both Italy and Greece agreed upon by the Council will be largely insufficient. While any relocation from
Greece and ltaly is obviously helpful and will provide some relief to both Member States concerned, the relocation
of 16,000 persons over two years is a very modest effort in light of the numbers arriving in Greece. In particular,
given the dire economic and financial situation of the country, relocation will have to involve dramatically higher
numbers in order to assist Greece in coping with the situation and at the same time taking the necessary structural
measures to set up adequate systems for registration, processing and reception of asylum seekers.

Below, the key aspects of the voluntary relocation mechanism, as it was agreed upon by the Council by the end
of July 2015, are discussed. At the time of writing, the Council Decision has not yet been formally adopted as
the European Parliament’s Opinion on the Commission proposal was expected to be adopted only in September
2015. The draft report of the Rapporteur of the European Parliament, Ska Keller, included a number of important
amendments aiming at strengthening the position of the applicant in the relocation procedure by providing: (a) a
possibility to applicants to rank their preference for five Member States of relocation which would be matched by
Member States’ preferences for a particular applicant; (b) access to information for applicants; and (c) requiring
the consent of the applicant to increase successful integration in the Member State of relocation.'®” The draft report
also proposes to increase the total number of persons to be relocated for Italy and Greece to 50.000, with a total
of 30.000 persons from ltaly and 20.000 from Greece.

However, it should be noted that the draft Council Decision on a temporary relocation scheme is based on Article
78(3) of the Treaty on the Functioning of the European Union (TFEU). This provision allows the Council to adopt
provisional measures “in the event of one or more Member States being confronted by an emergency situation
characterised by a sudden inflow of nationals of third countries” and to do so after consultation with rather than
upon consent of the European Parliament.

2.1.1. The draft Council Decision on relocation from ltaly and Greece: key aspects and scope

It is important to note that the relocation measures in the draft Council Decision entail a temporary and partial
derogation from the Dublin Ill Regulation. The draft Council Decision derogates in particular from Article 13(1) of
the Dublin Regulation, the provision allocating responsibility for examining an asylum application to the Member
State where the applicant crossed the external border irregularly, as well as a number of procedural steps, mainly

186. Ibid.
187. See European Parliament, Draft Report on the proposal for a Council decision establishing provisional measures in the
area of international protection for the benefit of Italy and Greece, 2015/0125(NLE), 2 July 2015.



time-limits laid down in three other provisions of the Regulation.'® As the Dublin criteria must be applied in hier-
archical order, this means that only persons for whom none of the criteria preceding Article 13(1) — such as the
presence of family members in other EU Member States or the issuance of a visa — apply fall within the scope of
the Decision. All the other provisions of the Dublin Il Regulation, including the provisions with regard to the proce-
dural guarantees for asylum seekers in Dublin procedures but also rules relating to the costs of the transfer to the
Member State of relocation, which must be met by the transferring Member State, remain applicable in the context
of the relocation procedure.

The latter reference was added by the Council and implies that Italy and Greece are responsible for the financial
costs of the actual transfer of the applicants concerned, as they would be under the Dublin 1l Regulation. However,
in the statements of the Council and the Commission to the Council Decision, it is explicitly acknowledged that this
may constitute a significant financial burden for Italy and Greece and therefore Member States are encouraged
to share those costs, while the Commission points at the possibility of funding under the Asylum, Migration and
Integration Fund (AMIF) to meet at least some of the transfer costs. The specific statements made on this issue
indicate that the financial cost of the actual transfer constitutes a potential obstacle in practice for the effective
implementation of the Decision and it remains to be seen how much financial solidarity the Member States of re-
location will be prepared to show with both countries in practice.

The scope of the draft Council Decision is limited in two respects. On the one hand, the Decision will only apply to
those applicants who are prima facie in need of international protection, and on the other hand it will only apply in
respect of applicants arriving in Italy and Greece for whose applications one of the two countries would otherwise
be responsible under the Dublin |ll Regulation as mentioned above.

Territorial scope of relocation: a moving target?

The existence of an emergency situation in Italy and Greece was not contested as such by Member States but
the situation in both countries is rapidly shifting both with regards to the numbers of arrivals and the nationalities
arriving, while Hungary was also facing a significant increase in the number of arrivals at its external borders at
the time the proposal was discussed.

Based on the assessment of the situation prevailing at the end of May 2015, the Commission therefore proposed
a larger relocation effort from Italy (24,000 persons “in clear need of international protection”) than from Greece
(16,000). By the time the actual technical discussions on the Commission proposal started, it was clear that the
dramatic increase of arrivals of refugees and migrants on the Greek islands no longer justified this distinction and
that both countries are facing similar challenges in terms of the numbers involved and the need for emergency
support with regard to reception accommodation, access to the asylum procedure and other relevant procedures.

The initial Commission proposal also referred to the “unique” migratory landscape in Italy and Greece and the fact
that none of the other Member States currently appear in an emergency situation like the one experienced in those
countries. While acknowledging the growing importance of the Western Balkan route as a point of entry into the
EU, illustrated by the peak of arrivals at the Hungarian-Serbian border, the Commission clearly distinguishes both
situations on the basis of the profile of the persons arriving. Whereas ltaly and Greece receive peaks of arrivals
with a high proportion of persons who arguably are prima facie in need of international protection, the majority of
migrants using the Balkan route are not prima facie in need of international protection, according to the Commis-
sion, referring to the high percentage of Kosovars applying for asylum in the EU.

However, such assessment is to be nuanced with regards to Hungary. For instance, the number of persons from
Kosovo applying for international protection decreased significantly after the first two months of 2015 as a result of
strengthened border controls as well as information campaigns in Kosovo.' Overall in 2015, Syrian and Afghan
nationals constituted the first and second largest group arriving in Hungary.'®® However, it has been estimated by
the Hungarian Office of Immigration and Nationality (OIN) that approximately 80% of asylum seekers leave Hun-
gary within less than 10 days after making their asylum application and lodge an application in other EU Member
States, which is supported by the high number of “take back” requests from other EU Member States to Hungary
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on the basis of the Dublin Ill Regulation. "

Whereas there are, indeed, good reasons to focus on relocation efforts from ltaly and Greece as the emergency
is most tangible in both countries, the Commission proposal does acknowledge that such situations, and therefore
the need for relocation, may also emerge in other EU Member States and may require similar measures, although
only Malta was exclusively mentioned as an example in this regard. This observation was significantly strength-
ened by the Council, which referred specifically to the Western Balkan route as a “specific situation” concerning
certain Member States.%

The personal scope of relocation: persons in clear need of international protection

The approach taken in the Commission proposal to limit the personal scope of its relocation proposal to “persons
in clear need of international protection” may be understandable from a political perspective, as it avoided in any
case that the effectiveness and speed of the relocation procedure would be jeopardised from the start by long dis-
cussions about who should be eligible for relocation. If the aim is to alleviate the pressure on both Member States
by taking over a limited number of applicants present on the territory of both countries swiftly, it is logical to focus
on those applicants for whom all EU Member States largely agree that they are in need of international protection.
This would also prevent those who are likely to receive a negative decision on their application from unduly pro-
longing their stay in the Union.

However, this choice at the same time implies that the “fair and balanced participation of all Member States to this
common effort” will only concern a potentially limited number of straightforward cases of manifest international
protection needs, which may be rapidly decided in the frontline Member States already, as will be discussed in
Chapter lll, Section 2.2 below. Yet the less straightforward cases, which may mobilise reception systems and re-
sources of asylum authorities for several months, will still be left for individual Member States to deal with alone.
Accordingly, the practical potential of the relocation scheme in alleviating pressure on the asylum systems of
Member States located at the external borders of the EU seems by definition limited. A system which would focus
on fast-tracking the granting of international protection status, combined with a system of mutual recognition and
transfer of protection status between EU Member States allowing beneficiaries of international protection to take
up residence in other EU Member States under the same conditions as EU nationals, would most probably achieve
the same result more quickly and more effectively in practice.'®® However, it is acknowledged that also in absence
of mutual recognition of positive asylum decisions and provided relocation procedures are carried out swiftly, the
relocation mechanism de facto results to a certain extent in freeing resources at the national level to more effec-
tively deal with other caseloads.

Only applicants belonging to nationalities for which the EU-wide average proportion of decisions granting inter-
national protection among decisions taken at first instance is 75% or higher come within the scope of the draft
Council Decision, according to the latest quarterly Eurostat data.'** The Commission had initially left the reference
period open-ended, thereby suggesting that annual statistics would be used. While this presents probably the
most objective criterion possible to establish who is in “clear need of international protection” for the purpose of
relocation, an average recognition rate may be subject to changes within a limited period of time and there may be
Member States where the recognition rate is below the EU average. At the time of the publication of the Commis-
sion proposal, this was the case with regard to applications from Eritrea, for which the recognition rate in France in
2014 was as low as 26%, whereas the recognition rate in most of the other EU Member States was indeed above
75%.1% However, on the basis of Eurostat statistics for the first quarter of 2015, for instance, the nationalities
falling within the “clear need of international protection” scope are Syria, Eritrea and Iraq, as well as the Central
African Republic.%
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2.1.2. The relocation procedure

The relocation procedure included in the draft Council Decision seems to be sufficiently flexible to address those
ongoing changes but it would mean that the outcome of the procedure for the Member States of relocation be-
comes less predictable, which may complicate the functioning of the relocation mechanism in practice.

A primarily interstate procedure

The actual relocation procedure is primarily a procedure between Member States. However, whereas the Commis-
sion had proposed that Italy and Greece would submit at regular intervals a number of applicants for international
protection who can be relocated first and the other Member States would indicate how many they would be able
to relocate immediately, the order is simply reversed in the draft Council Decision. All other EU Member States
should first indicate how many persons they wish to relocate at regular intervals not exceeding 3 months.'” Based
on that information, Italy and Greece must identify the individual applicants who could be relocated to the other
Member States and only following approval of the Member State of relocation, Italy and Greece shall take a de-
cision to relocate each of the identified applicants to a specific Member State. Furthermore, the procedure must
in principle be completed within 2 months from the indication given by the Member State of relocation although it
can be extended where ltaly and Greece can justify practical obstacles. However, where the relocation procedure
is not completed within this time limit, Italy and Greece remain responsible for examining the claim and thus the
relocation to another Member State is cancelled.

Furthermore, Member States only have a right to refuse to relocate an applicant on grounds of national security
or public order or where there are serious reasons for applying the exclusion provisions in the recast Qualification
Directive provisions. The latter would require an in-depth examination of the individual asylum application before
relocating the applicant, which is difficult to reconcile with the overall objective of the rapid completion of the proce-
dure. A balanced approach will be needed in this regard in order to avoid that the purpose of the relocation mech-
anism is de facto jeopardised by concerns with regard to national security and exclusion. As the responsibility for
granting international protection eventually lies with the Member State of relocation, the procedure to be conducted
on the territory of that Member State also provides an opportunity to exclude those not deserving international
protection where necessary.

Specific support from Member State experts to ltaly and Greece is foreseen with the process of screening and
identification and even initial assessment where this is necessary.'® This is additional to the role of liaison officers
Member States may wish to send to Italy and Greece to assist in the implementation of all aspects of the relocation
procedure and the national contact points in all Member States who should facilitate the administrative cooperation
required to implement the Decision.

Excluding consent but taking into account vulnerability and “skills which facilitate integration”

As is the case with the Dublin procedure, applicants cannot actively choose the Member State of relocation, as this
is not part of the objective criteria to determine the Member State of relocation. Moreover, the applicant’s consent
with the relocation decision is excluded in the draft Council Decision. It is stated explicitly in the preamble that the
decision entails a derogation from the consent of the applicant for international protection which is referred to in
Article 7(2) of the AMIF Regulation.'® The latter provision foresees the possibility to fund actions in relation to the
transfer of applicants for international protection between EU Member States in the context of relocation-type of
programmes but states that such operations “shall be carried out with their consent” and does not allow for any
exception. The fact that the draft Council Decision explicitly excludes this aspect of the relevant provision in the
AMIF Regulation on the first occasion to apply an EU wide relocation scheme is worrying, as it undermines the
important principle of the asylum seeker’s consent with regard to relocation within the EU laid down in EU law and
may set a bad precedent for the future.

However, at the same time, the importance of taking duly into account the individual circumstances of the per-
sons eligible for relocation in the process is emphasised at two levels. Firstly, not only should priority be given to
vulnerable applicants, within the meaning of Article 22 of the recast Reception Conditions Directive,?® among the
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larger group of nationalities eligible for relocation,?! but the special needs of applicants, including health, should
even be of primary concern.?°? This reflects the trend in the recast EU asylum legislation to increase the standards
and guarantees for particularly vulnerable applicants not only with regard to special reception needs that such
applicants may have but also with regard to specific procedural guarantees that may be required.?®® The improved
standards for particularly vulnerable asylum seekers must, however, also be read in light of the jurisprudence of
the ECtHR which considers asylum seekers as such to belong to a “particularly underprivileged and vulnerable
population group in need of special protection.”?%

Secondly, for the purposes of deciding which Member State should be the Member State of relocation, the draft
Council Decision maintains the reference in the Commission’s proposal to the need to take into account the per-
sons’ specific qualifications “which could facilitate their integration into the Member State of relocation, such as
their language skills” and to the availability of adequate support to address potential specific vulnerabilities. In fact,
this reference, albeit in the Preamble to the Decision, has even been strengthened by the Council in a passage
worth reciting in full;

“In addition, in order to decide which specific Member State should be the Member State of relocation,
specific account should be given to the specific qualifications and characteristics of the applicants con-
cerned, such as their language skills and other individual indications based on demonstrated family, cul-
tural or social ties which could facilitate their integration into the Member State of relocation. In the case
of particularly vulnerable applicants, consideration should be given to the capacity of the Member State of
relocation to provide adequate support to those applicants and to the necessity of ensuring a fair distribu-
tion of those applicants among Member States.”?%

Although the relocation scheme is designed as a partial derogation from the Dublin Regulation, it still essentially
concerns the allocation of applicants for international protection to a specific Member State and therefore the de-
termination of the Member State that will ultimately be responsible for the examination of the asylum application
and taking a final decision. In that respect, the proposal marks a shift in the approach as it makes a start with de-
signing a system of allocation of responsibility for examining applications for international protection which incorpo-
rates not only the individual’s particular vulnerabilities, but also his or her integration prospects. As the Commission
has stated in the European Agenda on Migration that the evaluation of the Dublin system in 2016 will be able to
draw from the relocation and resettlement mechanisms, the inclusion of both elements in the proposal is important.
It shows that a system whereby the individual’s circumstances, skills and social ties become the starting point — or
are at least weighed in — is no longer considered as impossible and should be explored.

Further testing of joint processing?

The draft Council Decision also foresees an active role for national experts of Member States of relocation in Italy
and Greece as part of the relocation process and of the support to both countries to cope with the increased pres-
sure on their external borders. Such activities are to be coordinated by EASO and Frontex in particular and include
identification, fingerprinting and registration of third country nationals; their initial processing and the preparation
and organisation of return operations from Italy and Greece. The meaning of initial processing is not defined but
arguably could include an initial examination of asylum applications of persons falling within the scope of the
Council Decision as well as other asylum seekers arriving in Italy and Greece. In this regard, the relocation mech-
anism also provides an opportunity for the EU Member States and EU agencies to further test the concept of joint
processing, whereby national experts of Member States participate in the examination of asylum applications on
the territory of another Member State. A number of pilot projects in this field are currently coordinated by EASO or
have recently been concluded,?® but whereas these pilot projects were all limited in scope and duration and on
an ad hoc basis, the draft Council Decision provides the legal basis for a systematic use of joint processing during
a period of two years. The involvement of national experts in the processing of asylum applications in another
EU Member State may contribute to further harmonisation of decision-making practice but obviously also entails
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risks of exporting restrictive national interpretations of international protection obligations. This is in particular the
case where joint processing includes a substantive role for the national experts from other Member States in the
individual decision-making such as conducting interviews and drafting recommendations for decisions to be tak-
en by the authorities of the responsible Member State. Also, the different legal tradition and legal framework and
language in which the applications are being processed may in practice have an adverse impact on the quality of
decision-making in the asylum procedure.?’” In sum, caution is needed with regard to joint processing of asylum
applications and the outcome of EASO’s evaluation of the pilot projects already conducted, announced for the
second half of 2015, will hopefully contribute to a better understanding of the practical challenges related to joint
processing, including from a protection perspective.

2.1.3. The other side of the relocation coin: preventing secondary movements at all costs?

Reflecting the concerns of many Member States about the high number of secondary movements of asylum seek-
ers and persons granted international protection within the EU, the draft Council Decision on relocation strongly
emphasises the need to avoid situations where relocated persons travel on from the Member State of relocation
to other Member States. Whereas this was flagged in the Commission proposal by simply referring to the need
to inform applicants of the consequences of onward movement after relocation, the draft Council Decision intro-
duces concrete suggestions as to how to avoid such secondary movements, albeit only in the Preamble. In line
with the recast Reception Conditions Directive, Member States should consider imposing reporting obligations on
applicants for international protection and they should only be provided with material reception conditions in kind.
During the examination of their application, those applicants should not be provided with travel documents, except
for serious humanitarian reasons?®® or any other, in particular financial ones, which might encourage them to travel
on irregularly to other Member States.

Furthermore, those granted international protection should on the one hand be informed about the conditions for
legally entering and staying in another Member State while they could also be subjected to reporting obligations
in the Member State of relocation. According to the draft Council Decision, in case beneficiaries of international
protection are present irregularly on the territory of another Member State, their return to the Member State of
relocation should be enforced if they refuse to do so voluntarily, while Member States that enforced return in such
case are also encouraged to issue national entry bans preventing the person concerned to re-enter that Member
State for a certain period of time. In particular, the latter suggestion seems disproportionate in particular as even
in the case of entry bans with limited duration, it may in practice be difficult for the persons concerned to enter the
territory of the Member State that issued the entry ban even after expiry of the entry ban.

The overemphasis on preventing secondary movement of applicants and those granted international protection is
also indicative of a continuing lack of trust of Member States in each other’s systems and even intentions, which
may have been fuelled by low pledges made by certain Member States as discussed above. The emphasis on the
need to prevent also those granted protection from moving to other Member States is particularly concerning as it
may be indicative of the continuing resistance to engage in a broader debate on enhancing free movement rights
for protection beneficiaries as a necessary step in completing the CEAS in the coming years.

2.1.4. The next step: A mandatory and permanent system of relocation in case of mass influx?

As mentioned above, in addition to a temporary system of relocation as a provisional measure on the basis of Arti-
cle 78(3) TFEU, the European Agenda on Migration also announced a proposal by the end of 2015 for a “manda-
tory and automatically-triggered relocation system to distribute those in clear need of international protection within
the EU when a mass influx emerges”. This is described as a lasting solution as there is a need for a permanent
system of sharing the responsibility for large numbers of refugees and asylum seekers among Member States,
according to the Commission. Whereas such proposal was initially scheduled for the end of this year, the Com-
mission is now expected to present such proposal already in September, given the significant increase of refugees
arriving at the external borders of the EU over the summer.

207. For a detailed discussion, see ECRE, Enhancing Intra-EU Solidarity Tools to improve Quality and Fundamental Rights
Protection in the Common European Asylum System, January 2013, available at http://bit.ly/11Xgigc.
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issuance of travel documents.
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As a study on the Temporary Protection Directive,?®® including possible options for amending it, was launched by
the Commission before publication of the Agenda, the reference to a permanent relocation system in situations of
mass influx may be understood as part of a legislative initiative to amend that Directive. The Temporary Protection
Directive has never been used so far and the Commission had in the past already stated its intention to look into
the possibility of amending the Directive to take away the obstacles that have prevented its use so far.?°

In this regard, it is remarkable that the Commission already states that obligatory and automatically-triggered
relocation of those in clear need of international protection in such situations must be part of a system of responsi-
bility-sharing. It suggests that, in the Commission’s view, the weak solidarity mechanism between Member States
in the Temporary Protection Directive is part of the problem and that mandatory relocation and distribution of such
persons among EU Member States is the (only) adequate and appropriate response.?"" However, as discussed
below, it is exactly the mandatory nature of the Commission proposal on emergency relocation that proved to be
a bridge too far for many Member States, no doubt also anticipating discussions relating to the further reform of
the Dublin system.

2.2. Measuring Member States’ efforts in providing protection: the distribution key debate revisited

A key aspect of the initial Commission proposals on relocation and resettlement was the distribution key to delim-
itate Member States’ respective reception capacities, based on “objective, quantifiable and verifiable criteria”.?'?
While several proposals for distribution keys have been made over the past years,?'* the Commission’s key differs
from all distribution models discussed so far. The distribution key used in the Commission proposals on relocation
and resettlement weighted the following criteria to define national quotas: population size (40%); total GDP (40%);
unemployment rate (10%); and the average number of asylum applications received and the number of resettled
refugees per 1 million inhabitants in 2010-2014 (10%),2'* which did not figure in previous proposals.

As mentioned above, notwithstanding the fact that eventually the role of the distribution key in the operation of both
the relocation and resettlement mechanisms has become less decisive in view of the voluntary pledges by Mem-
ber States, it still serves as an indicator of what the share of each Member State should be. From this perspective
it remains a useful tool to measure and demonstrate the (under)performance of certain Member States in the “joint”
effort to assist ltaly and Greece or the resettlement of refugees from countries outside the EU.

Moreover, beyond the limited scope of the EU relocation and resettlement efforts, the distribution key also allows to
assess the current share of Member States in receiving asylum seekers by comparing it to the number they could
objectively be expected to take in, based on the objective criteria.

In 2014, the 28 EU Member States received a total of 626,710 applications, de facto distributed as seen below.
Under the distribution key as defined above, the distribution of this overall number of asylum claims would have
been as follows:

Number of applications  Number of applications

Member State Share in 2014 (%) Relocation quota (%)

in 2014 under relocation quota
Austria 4.47 2.62 28,065 16,402
Belgium 3.64 2.91 22,850 18,218
Bulgaria 1.76 1.25 11,080 7,825
Croatia 0.07 1.73 450 10,830
Cyprus 0.27 0.39 1,745 2,441

209. Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of a
mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving
such persons and bearing the consequences thereof, OJ 2001 L 212/12.

210. European Commission, An open and secure Europe: making it happen, COM(2014) 154, 11 March 2014, 7.
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for temporary protection “in a spirit of Community solidarity”. The non-committal system laid down in Article 25 and 26 of
the Directive consists of Member States indicating their capacity to receive persons falling within the scope of temporary
protection, additional support for Member States when the number exceeds the reception capacity that was indicated and
cooperation between Member States with regard to the transferal of the residence of those persons from one Member
State to another with the consent of the persons concerned.
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Czech Republic 0.18 2.98 1,155 18,657

Estonia 0.02 1.76 155 11,018
Finland 0.57 1.72 3,625 10,768
France 10.26 14.17 64,310 88,713
Germany 32.36 18.42 202,815 115,321
Greece 1.50 1.90 9,435 11,895
Hungary 6.82 1.79 42,775 11,206
Italy 10.31 11.84 64,625 74,126
Latvia 0.05 1.21 375 7,575

Lithuania 0.07 1.16 440 7,262

Luxembourg 0.18 0.85 1,150 5,321

Malta 0.21 0.69 1,350 4,319

Netherlands 3.91 4.35 24,535 27,233
Poland 1.28 5.64 8,025 35,310
Portugal 0.07 3.89 440 24,353
Romania 0.24 3.75 1,545 23,477
Slovakia 0.05 1.78 330 11,143
Slovenia 0.06 1.15 385 7,199

Spain 0.89 9.10 5,615 56,971
Sweden 12.97 2.92 81,325 18,281

Source: Eurostat, Asylum and first time asylum applicants by citizenship, age and sex Annual data (rounded),
migr_asyappctza; European Commission, European Agenda on Migration, Annex.

On one hand, the establishment of a distribution key allows for a number of evident observations. For instance,
19 out of 25 Member States are currently receiving and processing less asylum applications than their respective
share under the distribution key. For a number of these countries, namely Croatia, Czech Republic, Estonia, Fin-
land, Latvia, Lithuania, Luxembourg, Poland, Portugal, Romania, Slovakia, Slovenia and Spain, the quota
model would entail a tremendous relative increase in asylum applications.

The introduction of quotas would thus be ‘beneficial’ in numerical terms only for Sweden, Germany, Hungary,
Austria, Belgium and Bulgaria. More specifically, out of the two countries receiving the highest numbers of
asylum applications, Sweden would be responsible for approximately ¥4 of the number of applications currently
processed, while Germany would receive a little more than % of its number in 2014.

On the other hand, a closer look at the abovementioned distribution model against the current state of distribution
of asylum applications across the EU helps to challenge assumptions on the efforts made by different Member
States in the asylum field. By way of example, Italy and France were the third and fourth destinations of asylum
seekers in 2014, receiving over 10% of the overall number of applications each, but did not receive more than their
respective capacity that year.

Accordingly, the distribution key indicates that even frontline Member States such as Italy, as well as Malta,
Greece and Cyprus for that matter, are not hosting more asylum seekers than their share under the objective cri-
teria used in the distribution key. Yet, while the pressure on national asylum systems in the Mediterranean region
is not solely a numbers issue, it has predominantly been presented as such. Interestingly, if the same distribution
key is to be applied to a permanent relocation mechanism, frontline Member States will not be relieved of pressure
stemming from high numbers of asylum applications. On the contrary, they will receive more. However, this may
also be influenced by the fact that the number of registered asylum applications in countries such as Italy and
Greece is far lower than the number of asylum seekers arriving or actually present in such countries as many
asylum seekers do not want to apply for asylum there or are face obstacles in having their application registered,
as discussed in Chapter I, Section 5.

The central role of a distribution key in initial proposals of the Commission on relocation and resettlement as a
means to measure the required effort from each Member State illustrates how politically sensitive the uneven dis-
tribution of asylum seekers has become within the EU. As the concentration of the vast majority of the total number
of asylum applications lodged in the EU in only a handful of Member States has become a steady trend for some
years now, this is, at least from a political perspective, not sustainable in the long run. The EU institutions’ mantra
of a CEAS based on solidarity and fair responsibility-sharing increasingly loses credibility as it could not be more
distant from the truth. The reality is that a number of countries located at the external borders of the EU are de facto




transit countries for asylum seekers and that little is being done to change that.

In addition to statistical data on the application of the Dublin system discussed in Chapter |, Section 4, this is the
clearest illustration of the fact that the Dublin system is not working and even close to collapsing. As the Dublin
system, including under the revised Dublin Il Regulation, remains based on the principle that the Member State re-
sponsible for the applicant’s entry into the common territory is responsible for examining their asylum application,
with the exception of family provisions, a strict application of its criteria would most likely result in Member States
located at the external borders of the EU becoming responsible for a disproportionately high number of asylum
applications.

Combined with the persistent discrepancies between EU Member States in the level of reception conditions,
procedural guarantees and recognition rates, despite 15 years of harmonisation, this leads to the conclusion that
there is not much common nor European about the CEAS.

The use of a distribution key in the Commission proposals may in that sense be a sign of the times and a clear indi-
cation that a number of Member States will no longer tolerate a system that allows for “free riders”. Moreover, also
from an NGO perspective, the current situation is not acceptable as there are very little real incentives for Member
States currently receiving low numbers of asylum seekers to invest sufficiently in their asylum systems and create
the conditions in which asylum seekers can assert their rights and entitlements under EU and international law.
While many asylum seekers manage to move on to other Member States, others remain stuck in the first country
of arrival in the EU and become the victim of the perverse logic that is built into the system. This is not acceptable
as all EU Member States have legal obligations vis-a-vis persons in need of international protection under EU and
international human rights and refugee law.

2.3. Implementation of the CEAS: in search of mutual trust while addressing “abuse”:
the recurring debate on safe countries of origin

The implementation of the recast standards agreed in 2013 is reiterated as a priority in the European Agenda on
Migration,?'> echoing the European Council’s strategic guidelines in June 2014.2'®¢ The Commission intends to
prioritise transposition and implementation in practice of the recast asylum legislation including through infringe-
ment proceedings. As will be seen in Chapter Il below, the current status of implementation after the expiry of the
transposition deadline would give the Commission quite a rich field for such proceedings.?'”

It furthermore considers the lack of mutual trust between Member States as a result of the continued fragmenta-
tion of the system as one of the key weaknesses of the CEAS. Restoring such trust is a major objective for the
Commission in the coming years. The “new systematic monitoring process”, which remains further undefined, and
guidance to improve standards on reception conditions and asylum procedures providing Member States with
specific and simple quality indicators, are explicitly mentioned as key tools to achieve more mutual trust and to
enhance the resilience of the system. Although the nature of such guidance is not specified, its main purpose is to
improve standards on reception conditions and asylum procedures and reinforcing the protection of fundamental
rights of asylum seekers.

Whereas the objective of enhancing the quality of standards in the Member States and the protection of funda-
mental rights is obviously to be welcomed, this is counterbalanced by the overemphasis on the so-called “abuses”
in the asylum field.

It is striking that the Commission stresses the fact that in 2014 55% of the asylum applications resulted in a neg-
ative decision, which is considered as simply too much, without explaining that the EU-wide recognition rate has
actually never been higher. As highlighted in EASO’s 2014 Annual Report on the Situation of Asylum in the Euro-
pean Union, the overall recognition rate at first instance in 2014 was 47%, a 12% increase compared to the 35%
recognition rate in 2013.2"® While the Commission does not specify what rejection rate would be acceptable, the
sharp increase in positive decisions on asylum applications puts the “abuse” language into perspective and should
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be part of the equation in order to avoid stereotypes. The European Agenda on Migration in this respect risks fuel-
ling the worrying trend of increasingly defining asylum policies in antithetical terms, between those who deserved
to enter the system because they have eventually been granted a status and those who should have never entered
the system in the first place as their asylum applications were ultimately rejected.?'® The aim of the asylum system
should be exactly to make a careful assessment of each individual’'s need for international protection against the
standards laid down in EU and international refugee and human rights law in a fair and efficient procedure that
respects the fundamental rights of the applicant. This necessarily implies that a number of applications will not
meet the criteria and will have to be rejected, but this does not necessarily mean in all of those cases the claim
was totally unrelated to international protection and was submitted for the “wrong” reasons. Asylum applicants may
be found not to be in need of international protection because of the existence of an internal protection alternative,
or because the situation in the country of origin has improved since the application was lodged etc. Moreover, an
extremely low recognition rate, or for that matter extremely high rejection rate in a Member State or with regard to
particular nationalities, is not per se to be interpreted as “abuse” but may also point to quality gaps and deficien-
cies in the procedure as was illustrated by the discrepancies in recognition rates between the EU Member States
discussed in Chapter I, Section 3.

A “more effective approach to abuses” is proposed in the Agenda by developing guidelines to maximise possibil-
ities for swiftly processing manifestly unfounded applications. One approach proposed in this context relates to
strengthening the “safe country of origin” concept with a view to applying accelerated procedures more frequent-
ly.?2° In a letter to the Justice and Home Affairs Ministers, Commissioner Avramopoulos mentions that this may
include a proposal to provide for a common EU list of safe countries of origin. According to the recast Asylum Pro-
cedures Directive, a country can be considered safe where it can be shown that there is generally and consistently
no persecution as defined in the recast Qualification Directive, no torture or inhuman or degrading treatment or
punishment and no situation of indiscriminate violence. The safe country of origin concept introduces a presump-
tion of safety on the basis of the nationality of the applicant but according to the recast Asylum Procedures Direc-
tive such presumption is rebuttable and can only be applied after an individual examination of the application.??'
Whereas the procedural safeguards in the recast Directive have improved, the compatibility of the concept with
international refugee law standards in itself remains questionable as it may result in discriminatory treatment of
refugees based on their country of origin, which is prohibited under Article 3 of the 1951 Refugee Convention,???
and results in particular in an increased burden of proof on the applicants concerned.

The safe country of origin concept has proved to be problematic in particular, where it is applied in the context of
accelerated procedures with reduced procedural safeguards, such as the lack of an automatic suspensive effect of
the appeal in such cases. As highlighted in the 2013/2014 AIDA Annual Report?® and in Chapter lll, Section 2.1 be-
low, EU Member States have no common understanding of which countries can be considered as safe, as states
using national lists of the safe countries of origin all have different countries on those lists. Following a judgment of
the CJEU partly annulling Article 29 of the 2005 Asylum Procedures Directive?** on a minimum common list of safe
countries of origin,??* the recast Asylum Procedures Directive no longer contains a legal basis for establishing a
common EU list. The Commission’s announcement of such common list therefore would require an amendment of
the recast Asylum Procedures Directive, which is expected to be tabled in September 2015. Despite the legislation
“fatigue” after the adoption of the asylum package, this would constitute the second amendment of a second gen-
eration EU asylum instrument, after the Commission’s proposal to amend Article 8(4) of the Dublin 11l Regulation
following the judgment of the CJEU in the case of MA.??

The European Agenda on Migration furthermore links this discussion to the issue of the number of asylum appli-
cations from third countries benefiting from visa exemption or visa liberalisation for travel to the EU. Without this
being explicitly stated in the European Agenda on Migration, it is clear that mainly the six countries in the Western
Balkans, Albania, Kosovo, Serbia, Montenegro, FYROM and Bosnia-Herzegovina are targeted. According to
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EASO, “the vast majority of EU+ countries considered these countries as safe countries of origin and therefore
most of the Western Balkans applications were rejected”.??” The July 2015 Council Conclusions also agree that
“the Western Balkans countries could be considered as safe countries of origin by all the Member States”,??® while
a joint declaration of 20 August 2015 by the French and German Ministers of Interior calls the EU to act more
swiftly in the definition of a common approach to safe countries of origin.??°

However, as seen in Chapter lll, Section 2.1, despite the Commission and EASO’s contentions, these countries
are not unanimously considered safe amongst Member States. For instance, currently Belgium, Hungary, Den-
mark, Luxembourg, the UK and Switzerland are the only countries which have listed all six countries as “safe
countries of origin”. This illustrates once more that considering the six “Western Balkan” countries as a homoge-
neous group of countries or as one “nationality” to analyse the flows of people seeking international protection in
the EU is not very useful and potentially misleading, as it disregards the specific circumstances and human rights
situation in each of those countries.

Reintroducing a common list of safe countries of origin

Establishing an EU common list of safe countries of origin through an amendment of the recast Asylum Proce-
dures Directive, soon to be proposed by the Commission, will likely become a troublesome and cumbersome
undertaking, as such amendment will have to be adopted by the Council and the European Parliament according
to the ordinary legislative procedure. Whereas EU Member States clearly disagree about which countries can be
considered safe, the issue is also politically sensitive within the European Parliament and in any case may lead to
very heated debates about which countries to include in the list.

In anticipation of such a legislative amendment, however, the EU has already launched a process of political
endorsement of a common approach to safe countries of origin. Following the June 2015 European Council, the
Commission explained that an indicative list of safe countries of origin was to be agreed by the EASO Manage-
ment Board, which would be a “living document” that can be relied upon by Member States.?*® The Commission’s
Information Note on safe countries of origin refers to “many Western Balkan countries” as an example of third
countries for which there is a “broad consensus” that they should be designated as safe countries of origin. The
Council Conclusions on “safe countries of origin” adopted on 20 July 2015 fully endorse this approach and recom-
mend explicitly that priority be given to an assessment by all Member States of the safety of the Western Balkans,
suggesting that the Western Balkan countries could be considered as safe countries of origin by all the Member
States.?®' However, as mentioned above, it seems that the initially envisaged timing to establish such a common
list has been abandoned as the Commission is expected to present a proposal on the Common list of safe coun-
tries of origin already in September, as countries such as Germany and France have increasingly urged for such
list to be adopted.??

The establishment of either national lists or an EU common list of safe countries of origin raises questions from a
human rights perspective as the safe country of origin concept is at odds with the central focus of refugee law on a
thorough assessment of the individual circumstances of the applicant. The safe country of origin concept inevitably
increases the burden of proof on the applicant in the procedure, who must overcome this additional procedural hur-
dle by rebutting the presumption of safety in his or her individual circumstances. Moreover, if a common list could
be established at EU level it would require those EU Member States that currently do not apply the safe country of
origin concept or do not make use of national lists to start using the concept in practice, whereas this is currently
only optional for Member States. Finally, the adoption of such common list of safe countries of origin may also re-
open the debate about establishing a common list of “European Safe Third Countries”, an even more questionable
concept laid down in the recast Asylum Procedures Directive.?®

227. EASO, Annual report on the situation of asylum in the EU 2014, July 2015, 27.

228. Council of the European Union, Council Conclusions on safe countries of origin, 5.

229. See Tagesschau, ‘Berlin and Paris make the EU pressure’, 21 August 2015, available in German at: http://bit.ly/1E9vVpl.

230. European Commission, Information note on the follow-up to the European Council Conclusions of 26 June 2015 on “safe
countries of origin”, available at: http://bit.ly/1MCLLb3.

231. Council of the European Union, Council Conclusions on safe countries of origin, 11133/15 ASIM 65 COWEB 75, 22 July 2015.

232. See Deutsche Welle, ‘Hollande backs Merkel’s call for a common EU refugee policy, 24 August 2015, available at: http://
bit.ly/TMSS3W9.

233. This concept allows Member States not to examine applications from applicants entering an EU Member State irregularly
from a country that has ratified and observes the 1951 Refugee Convention and the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms and has an asylum procedure prescribed by national law. As it was
the case with the minimum common list of safe countries of origin, the provision in the 2005 Asylum Procedures Directive
requiring the Council to adopt a common list of European Safe Third countries was never implemented and was deleted
in the recast Asylum Procedures Directive.


http://bit.ly/1E9vVpl
http://bit.ly/1MCLLb3
http://bit.ly/1MSS3W9
http://bit.ly/1MSS3W9

2.4. Rethinking the Dublin system at last

Whereas the Dublin system was considered to be the cornerstone in building the Common European Asylum
System in the Stockholm Programme,23* the European Agenda on Migration openly acknowledges that “the mech-
anism for allocating responsibilities to examine asylum applications (the “Dublin system”) is not working as it
should”.?*® This is still largely an understatement in light of the evidence as regards the effectiveness of the system
and the fundamental rights concerns related to it that are discussed in Chapter |, Section 4 and Chapter Ill, Sec-
tion 3. The latter rather seems to indicate that the Dublin system is not working at all and that its flaws are beyond
repairing, given the fact that also the considerable changes of the recast Dublin Il Regulation that are applicable
since January 2014 do not seem to have improved the Regulation’s functioning in practice.

Nevertheless, the European Agenda on Migration appears rather ambiguous about the need for fundamental
changes to the system of allocating responsibility. On the one hand, its emphasis on better implementation of the
Dublin rules and investing more resources to increase the number of transfers and reducing delays, and as well
as the enhanced focus on fingerprinting (followed by specific guidance issued soon after the Agenda),?*® seem to
suggest that better implementation of the existing rules rather than fundamental reform is needed. A proactive use
of the family provisions and broader and more regular use of the discretionary provisions should thereby assist in
alleviating the pressure on the frontline Member States. On the other hand, the possibility of a “revision of the legal
parameters of Dublin™?* is also envisaged as one of the possible outcomes of the Commission’s evaluation of the
Dublin system that has started in July 2015 and that must, according to the terms of reference of the call for pro-
posals, not only include a comprehensive fitness check as envisaged in the Dublin Il Regulation itself,%*® but also
include an assessment of the political and practical feasibility of alternative models to the current Dublin system.

Whatever the outcome of such exercise may be, it is clear that the status quo is no option and that further steps
are needed to fundamentally rethink the key features and underlying principles of the current system. This exercise
necessarily must be guided by the jurisprudence of the ECtHR and the CJEU which has consistently held that a
system of allocating responsibility for examining asylum applications between states cannot be based on a con-
clusive presumption of safety of the states that are party to such arrangement and that it does not absolve states
from complying with their obligations under international human rights law.?*® Moreover, in its case-law concerning
Dublin cases, the ECtHR has consistently held that it considers asylum seekers as members of “a particularly un-
derprivileged and vulnerable population group in need of special protection”,?*° whereas in certain circumstances
individual guarantees may be required with regard to the way in which fundamental rights of applicants will be re-
spected in practice in the responsible Member State, for a Dublin transfer to be compatible with States’ obligations
under Article 3 ECHR.?*' The Dublin Il Regulation already includes additional guarantees to better ensure compli-
ance with the principle of non-refoulement and to take specific vulnerabilities of applicants better into account in
transfer procedures.?4?

However, these improvements do not alter the key principles underlying the Dublin system and its key features.
Even though the system provides possibilities for applicants to submit elements that relate to their personal cir-
cumstances, including specific needs and vulnerabilities, it remains based on the presumption that the level of
protection and compliance with EU asylum standards is the same in all Dublin States. Therefore, the responsibility
for examining an asylum application is still mainly determined on the basis of responsibility for the applicant’s first
entry into the territory of the EU, with the exception of family provisions. Finally, whereas the procedural safe-
guards to challenge decisions to transfer asylum seekers to another Member State in the Dublin Ill Regulation
may have significantly improved, this does not mean that the asylum seeker’s preference for a particular Member
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State has to be taken into account.

Whereas the Dublin Convention?*® and the Dublin Il Regulation?** were exclusively conceived as a procedure
between states, the Dublin Il Regulation already incorporates safeguards to protect those subject to Dublin proce-
dures from fundamental rights violations resulting from the system. The EU institutions must take the opportunity
to build on the jurisprudence and the increased overall fundamental rights protection laid down in the EU asylum
acquis and the EU Charter of Fundamental Rights to further enhance the rights of individuals in the Dublin sys-
tem and take the respect for fundamental rights and individual circumstances and skills of the asylum seeker as
the starting point in designing a system of allocating responsibility for examining asylum applications. The past
25 years of Dublin practice have shown that a system that does not sufficiently take into account the applicant’s
wishes or specific connections with a particular Member State and the varying levels of protection between EU
Member States, simply does not work as it inevitably results in unfairness, increases the risk of human rights vio-
lations, works against solidarity between EU Member States and delays integration. It is therefore paramount that
alternative models or further reform of the Dublin system take the asylum seeker’s personal preferences or links
with a specific Member State as much as possible into account.?#

2.5. Moving beyond: the completion of the CEAS

The European Agenda on Migration refers to the promise of a “uniform asylum status, valid throughout the Union”
under the Treaties?® as a topic for future debate. In the context of the completion of the CEAS, the Commission
introduces the prospect of a broad debate encompassing issues such as mutual recognition of positive asylum de-
cisions and a common Asylum Code, while leaving an open door to the establishment of a “single asylum decision
process... aiming to guarantee equal treatment of asylum seekers throughout Europe.”?” A number of remarks
are worth highlighting in light of this open-ended ‘invitation to discuss’ the consolidation of the Union’s common
asylum policy.

Firstly, the discussion of mutual recognition of positive asylum decisions seems unsurprisingly postponed to a
later, undefined date. Mutual recognition has not yet occupied a place on the Union’s negotiating table in any for-
malised manner, despite consistent calls for such a debate in 2008 by the Commission,?® in 2010 by the European
Council’s Stockholm Programme,?*° in 2012 by the Council’s Presidency trio,?®® and again in 2014 by the Commis-
sion®' and the then incoming Council Presidency trio.?5? Seven years after its appearance in the Commission’s
Policy Plan on Asylum, mutual recognition is still seen as a debate for another day.

However, mutual recognition and transfer of international protection status between EU Member States is the next
logical step in the completion of the CEAS. It would rectify the current anomaly whereby Member States recognise
each other’s negative decisions on asylum applications through the Dublin Regulation and are even allowed to car-
ry out each other’s return decisions that result from it, yet there is no systematic and automatic recognition of each
other’s positive decisions. While there is already some basis for mutual recognition of positive asylum decisions in
international law and EU law, the principle is currently not implemented in practice. This constitutes an important
obstacle to the free movement of beneficiaries of international protection, who can only settle in another EU Mem-
ber State than the one that granted them international protection after 5 years of lawful residence under the con-
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ditions laid down in the amended Long Term Residents Directive,?® and not as beneficiaries of international pro-
tection as such. The 1951 Refugee Convention obliges Contracting Parties to treat refugees as the most favoured
foreigners with respect to access to a number of rights attached to refugee status. Under EU law, EU citizens are
the most favoured foreigners and therefore, refugees should be able to move, reside and work throughout the EU
subject to the same conditions and restrictions as EU Citizens. As the status of beneficiaries of subsidiary protec-
tion is increasingly aligned with that of refugees, this should obviously also apply to this category of beneficiaries
of international protection under EU law. Moreover, the transfer of their protection status is explicitly excluded from
the scope of the Long Term Residents Directive and is currently only dealt with through an agreement concluded
in the context of the Council of Europe, which only 11 EU Member States have ratified.?>

The adoption of a legal instrument or the amendment of already existing instruments such as the recast Qualifi-
cation Directive or the Long Term Residents Directive would be necessary to give legal effect to the principle and
would be a way to establish a uniform status of asylum, valid throughout the Union as is required under Article
78(2)(a) TFEU.?* Enhancing free movement rights of persons granted protection in one of the EU Member States
would be an important tool for their integration and would finally acknowledge refugees’ potential to contribute to
the society not only of the Member State which granted the status but also of other EU Member States. The EU
should tap into the skills and potential of beneficiaries of international protection rather than prevent them from
utilising them.

Conversely, the idea of a common Asylum Code appears for the first time in EU policy discourse. The Commission
does not clearly demarcate what form of codification process could be envisaged for the EU’s asylum acquis,
however. It is therefore unclear whether the European Agenda on Migration envisions a stricto sensu consolidation
of existing legislation, similar to the one currently endeavoured for the Schengen acquis, or a legislative overhaul
to regroup and develop existing laws, as would be done under the Commission’s plans for an “EU Immigration
Code”.%¢ Strikingly, the Agenda has seemingly dropped the idea of an EU Immigration Code from the Commis-
sion’s migration initiatives, to opt for an “Asylum Code” instead.

3. The “Hotspot” approach

In its European Agenda on Migration, the Commission also launched the so-called “hotspot” approach as one of
the tools to assist frontline Member States in dealing with the challenges faced in light of the increased number of
arrivals at their borders and on their territory. The lack of a clear definition thereof in the Agenda and subsequent
statements by Commissioner Avramopoulos, as well as a joint Declaration of the French and German Ministers of
Interior in June 2015 on the topic, created a lot of confusion as regards its meaning and purpose. The European
Agenda on Migration refers to the hotspot approach as improved inter-agency cooperation between EASO, Fron-
tex and Europol together with frontline Member States to ensure swift identification, registration and fingerprinting
of migrants in those States without providing further details as to the location where such activities would be car-
ried out.?” The joint Franco-German declaration reacting to the initial Commission proposal on relocation defined
hotspots as “waiting centres” for migrants arriving in frontline Member States where migrants would be quickly
registered, identified and referred to the appropriate procedure.?® In a letter addressed to the Member States
ahead of the Justice and Home Affairs Council meeting of 15 June 2015 on efforts to enhance return or irregular
migrants, the Commissioner also referred to the hotspot approach, linking it to the role of Frontex in identification
and obtaining of documents for irregular migrants for the purpose of readmission and the use of detention during
and after the process of identification, albeit as a measure of last resort.?*® Finally, the European Council, in its
conclusions of 25 and 26 June, referred to the “setting up of reception and first reception facilities in the frontline
Member States, with the active support of Member States’ experts and of EASO, Frontex and Europol to ensure
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the swift identification, registration and fingerprinting of migrants (“hotspots”)”.

However, a Commission explanatory note responding to the European Council's request for a roadmap on the
legal, financial and operational aspects of these facilities, mainly defines the hotspot approach as providing a
platform for four agencies, the three aforementioned and Eurojust, to intervene rapidly “in an integrated manner,
in frontline Member States when there is a crisis due to specific and disproportionate migratory pressure at their
external border”.?° |t is to be triggered at the request of a Member State to the Commission and the Agencies,
and operational coordination is to be organised by an EU Regional Task Force which is supposed to coordinate
the national expert teams deployed through the various Agencies and the national authorities. The operational
activities envisaged include the usual list of activities including registration, screening and debriefing activities, as
well as coordination of return of migrants supported by Frontex, investigations and information and intelligence
gathering on facilitation of irregular entry supported by Europol and Eurojust and asylum-related activities, includ-
ing joint processing, where relevant linked to relocation supported by EASO. These activities are to be carried out
in already existing reception and detention centres of the Member States and therefore the creation of additional
facilities for migration and border management purposes is not part of the hotspot approach, according to the
explanatory note.

So far, implementation of the hotspot approach is only foreseen in Italy and Greece with very limited staff and
resources. The EU Regional Task Force for Italy is located in a police station in Catania with for the time being
4 Frontex staff members and EASO, Europol, Eurojust and EUNAVFOR Med each having one representative,
while the Frontex Regional Office in Piraeus will host the EU Regional Task Force in Greece. However, Hungary
is increasingly cited as a potential third Member State where a hotspot approach should be implemented. The
European Commission was quoted as “offering” Hungary to set up a hotspot in order to deal with the extraordinary
increase of refugees and migrants arriving in the country. However, at the time of writing the Commission has not
received an official request from Hungary for the establishment of such a hotspot.?®’

Whether the hotspot approach will provide any added value for the Member States concerned remains to be seen,
as does its impact on the fundamental rights of the asylum seekers, refugees and migrants arriving at the EU’s
external borders. The information available today suggests on the one hand that the hotspot approach as envis-
aged in the Commission explanatory information note may result mainly in repackaging already existing forms of
inter-agency cooperation, which may complicate rather than enhance such cooperation by creating another layer
of coordination through the EU Regional Task Forces.

On the other hand, the hotspot approach, as increasingly pushed for by certain EU Member States as mentioned
above, would essentially consist of an EU supported system of first reception facilities in the frontline Member
States. Much will depend on the duration of the first reception procedures, the level of reception conditions and
the nature of those facilities to assess whether this would constitute a positive development in ensuring adequate
conditions and access to the procedure for those arriving at the external borders of the EU. Experience with the
First Reception Centre in Fylakio at the Greek-Turkish land border is not encouraging in this respect. As is further
discussed in Chapter Ill, Section 5.1, a recent AIDA report on the first reception system in Fylakio revealed seri-
ous shortcomings resulting in lack of access to the asylum procedure and prolonged detention, including of those
wishing to apply for international protection, caused by the general lack of reception accommodation and facilities
to address the needs of vulnerable asylum seekers. As the hotspot approach is to be implemented in existing
reception and detention centres, it may result in increased use of detention, including of asylum seekers during
initial screening and registration procedures. The active and operational involvement of national experts from other
Member States may have a positive impact on the respect of fundamental rights of individuals subjected to such
procedures but may at the same time increase the pressure on Greece and Italy to use coercive measures, includ-
ing detention to avoid secondary movements to other EU Member States. To that effect, the emphasis placed by
the Commission’s explanatory note on the use of detention throughout the various stages of first reception renders
those risks even more significant.?6? Effective monitoring of the facilities where the hotspot approach is implement-
ed and regular and transparent reporting, including to the European Parliament, will be crucial in this regard.

The call for setting up large-scale centres at the entry points in the EU with the purpose of processing asylum ap-
plications was repeated at various occasions by Germany and France since the abovementioned joint Declaration
and supported by other countries such as the United Kingdom. This will no doubt be further the subject of further
debate at the extraordinary Justice and Home Affairs Council Meeting convened by the Luxembourg Presidency
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on 14 September 2015.263

4. Cooperation with third countries: the case of Turkey

Cooperation with countries of transit and origin in the area of migration is strongly emphasised in the European
Agenda on Migration as well as in the June 2015 European Council conclusions. It should be noted that, in line
with its overall security and emergency-driven approach, the European Agenda on Migration explicitly includes
such cooperation in the immediate action it envisages “to tackle migration upstream”. Among the concrete meas-
ures to be implemented together with partner countries, the Agenda calls for the establishment of a multi-purpose
centre to be set up in Niger by the end of 2015 where “the provision of information, local protection and resettle-
ment opportunities for those in need” will be combined. Moreover, migration will be included in ongoing Common
Security and Defence Policy (CSDP) missions with countries such as Niger and Mali, while a dedicated summit
to be organised in Malta in November 2015, the Valletta Summit, is expected to bring key third countries and part-
ners together to discuss root causes or irregular migration, international protection and of course smuggling and
trafficking. At the same time initiatives taken by individual Member States such as Italy as well as the visit of Com-
missioner Avramopoulos to Tunisia and Egypt?“ has fed speculations about renewed efforts from the EU side to
explore once more the possibility of “external processing” of asylum applications in countries neighbouring the EU,
an idea that has been discussed at various occasions in the past but so far never materialised. Most recently, the
German Minister of Interior, Thomas De Maiziére, also referred publicly to the possibility of engaging in external
processing of asylum applications in Turkey. In light of the increasing number of asylum seekers and refugees
arriving in Greece through that country, he suggested to “use European funds to build a large refugee camp to
decide there who can come to Europe”.?°

It would go beyond the scope of this Annual Report to analyse in detail the various initiatives launched by the EU
with third countries in various regions of the world. Here, a number of recent developments of the EU’s cooperation
with Turkey are highlighted as well as key features of its new asylum law that entered into force in 2014 as a con-
crete example of the how EU asylum standards are being exported beyond the EU Member States and Schengen
Associated States.

The importance of reinforced cooperation with Turkey in the area of migration and asylum for the EU is self-ev-
ident in light of it being a transit country for increasing numbers of refugees and migrants trying to enter the EU
through Greece as well as the country hosting the highest number of Syrian refugees in the region. Accordingly
both the June European Council conclusions and the European Agenda on Migration prioritise cooperation with
Turkey as a “good example of where there is much to be gained by stepping up cooperation” in this area.?¢ In
this regard it is worth mentioning that Turkey has received €79m from the EU to increase asylum capacity and to
prevent people from engaging in hazardous journeys in the Eastern Mediterranean. The EU funds a large part of
border-related projects aimed at increasing Turkey’s capacity for migration control and has funded the construction
of existing and prospective Reception and Accommodation Centres and Pre-Removal Centres in the country.?’
Moreover, Frontex is increasingly engaging with the Turkish authorities including through the deployment of a
Frontex liaison officer in Turkey.

Moreover, the EU-Turkey Readmission Agreement?® entered into force on 1 October 2014.2%° Under its terms,
Turkey has an obligation to readmit persons who hold a Turkish visa or residence permit or who have stayed on
or transited through Turkey, and are irregularly residing on the territory of EU Member States.?’® In practical terms,
the entry into force of the Readmission Agreement enables Member States to return persons who have applied
for protection in the EU to Turkey, if this is deemed compatible with the principle of non-refoulement. 1t should be
emphasised, however, that Turkey’s obligation to readmit third-country nationals has not yet entered into force: it is
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only to enter into force in 2017, 3 years following the entry into force of the agreement.?”* Accordingly, readmission
of non-nationals is not currently taking place under the agreement, although bilateral readmission agreements
between individual Member States and Turkey may remain in place.

The pre-accession framework of the EU-Turkey relations has also triggered a substantial change in Turkey’s
asylum and migration policies with a view to aligning its legal framework with EU Directives in this field. This has
among others resulted in a new Law on Foreigners and International Protection (LFIP) which entered into force
on 4 April 2014 that mirrors many legal concepts laid down in the EU asylum acquis and is therefore a vivid mani-
festation of the export value of both positive and less positive aspects of the CEAS. This is illustrated for instance
by the procedural tools allowing for expedited examination of certain asylum applications. For instance, the LFIP
broadly mirrors the grounds listed in the recast Asylum Procedures Directive for accelerating the processing of
applications or declaring applications inadmissible and allows for an accelerated procedure to be completed within
a reduced 8 day-period at the first instance. Furthermore, the definition of the concepts of “first country of asylum”
and “safe third country” mirrors the wording of the relevant provisions in the recast Asylum Procedures Directive.
As regards detention, the LFIP sets out 4 grounds for detention of asylum seekers pending the examination of their
claim which mirror the corresponding grounds listed in the recast Reception Conditions Directive. In practice so far,
the majority of applicants in Turkey are not detained but there may be indications that detention could be applied
more systematically to asylum seekers, as Turkey is currently planning the construction of 10 additional pre-re-
moval detention centres across its territory, in addition to the existing 13 pre-removal centres. The new facilities
would offer a further capacity of 3,400 places as of 2016-2017, in addition to the 1,740 detention places in the 13
removal centres currently operating in the country. At the same time, six Reception and Accommodation Centres
are to be built in order to boost Turkey’s reception capacity by an additional 5,250 places. These centres are likely
to contain closed quarters where asylum seekers would be detained, however.?"

On the other hand, it should be noted that the LFIP does not include the concept of “safe country of origin” concept,
while it does contain a number of procedural guarantees aiming at enhancing quality of the asylum interview, such
as with regard to interpretation. Furthermore, administrative instructions regulate the possibility for asylum seekers
to rectify or complement the transcript of the personal interview before a decision is being taken, all of which can
be cited as examples of the positive influence of the EU asylum acquis. Furthermore, the LFIP also introduces a
subsidiary protection status, defined in similar terms as the Qualification Directive.?”

Similar to many EU Member States, as further discussed in Chapter I, Section 7, effective access to quality free
legal assistance is lacking for the vast majority of asylum seekers in Turkey due to the scarcity of legal aid fund-
ing, the low number of private lawyers that are sufficiently trained and interested in refugee law and the resource
constraints of NGOs. The involvement of NGOs in providing legal information and counselling is crucial, but their
activities are mainly limited to the larger cities and their operational capacity is highly insufficient to cover the need
for legal assistance in light of the high number of asylum seekers and refugees in Turkey and their dispersal over
the territory.2™

5. The unprecedented refugee crisis unfolding in Greece: the one
that got away?

The year 2015 has seen an unprecedented number of refugees arriving in Greece. According to UNHCR, nearly
205,000 refugees had arrived in the country between January and August 2015,2”° while more than 50,000 ar-
rived in July alone. Among those, the vast majority have arrived by sea from Turkey on the Greek islands with
the highest numbers arriving in Lesvos, Chios, Kos, Leros and Samos at that time. In July, UNHCR reported that
on average 1,000 refugees were arriving every day on the Greek islands, creating an unprecedented emergency
crisis in the country. The vast majority of the third-country nationals arriving are from refugee-producing countries.
UNHCR reported in mid-July that 90% of the persons arriving on the islands were from Syria, Eritrea, Somalia,
Afghanistan and Iraq.
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Additional resources have been allocated by the national authorities, local authorities and police and coast guard
authorities on the islands but this is not sufficient to address the immediate needs. Local NGOs, private citizens,
church communities and numerous volunteers have been helping with the distribution of food, water and clothes to
the refugees, but their resources are also limited. Both Doctors of the World and MSF are providing medical assis-
tance on the main islands of arrival, while the Greek NGO Medical Intervention (MedIn) is providing psycho-social
support services for the First Reception Mobile Units that are deployed on Samos. Legal information is provided
by UNHCR and NGOs, including ECRE member Greek Council for Refugees (GCR) — in the framework of ad hoc
missions — but capacity is limited and certainly not sufficient to meet the needs.

The lack of adequate infrastructure and reception conditions to address the immediate needs of those arriving is
extremely worrying in this regard. On Lesvos, the island where most refugees are arriving, the screening centre in
Moria, run by the police, is overcrowded. About 1,000 refugees were reported by UNHCR to be camping outside
in substandard conditions, while more than 3,000 refugees were staying in the makeshift accommodation of Cara
Tepe, waiting to register at the Moria screening centre, which is a closed centre. Moreover, only by the end of July
was a bus transport organised from the Northern shore of the island, where refugees arrive, to the Cara Tepe
camp. Before that time, refugees had to walk the 70km long distance to reach the makeshift camp, namely due to
the fact that supportive actions of citizens such as rescuing people at sea or transferring people inside the country
in order for them to apply for asylum were penalised. The amendment of that law in July 2015 has allowed locals
to assist refugees arriving on the island in reaching the camp.?’

Lack of initial reception capacity was also reported in mid-June by UNHCR with regard to Chios, where the screen-
ing centre in Mersinidi with a maximum capacity of 98 persons was housing three times as many people, with more
than 400 persons staying in tents provided by the local municipality, which were meant to accommodate only 100.

Kos alone has received over 18,000 persons since the beginning of the year.?’” In a border monitoring mission
report published in August 2015, GCR details that Kos is in complete lack of any reception structure for refugees
and migrants. Whilst the First Reception Service has been considering the use of a deserted barracks in a remote
location away from the town and port, the local population and the municipality of Kos are opposed to creating
accommodation structures on the island.?”® Refugees have to walk, escorted by the Coastguard, to the “Captain
Elias” hotel, which has been informally accommodating the newly arriving in squalid conditions, without water,
electricity or access to bathrooms, and under severe overcrowding.?”® Delays in the registration of persons hinder
their access to the necessary documents to leave the island. Even following registration and fingerprinting by the
police, a number of refugees have insufficient funds to purchase boat tickets to Athens. Often, the civil society
initiative “Solidarity Kos” had to collect money to provide refugees with tickets.?®° The provision of basic assistance
such as food on the island is on the brink of collapse.?®' “Solidarity Kos”, which was providing food during June
and July, has had to stop its operations in August for want of resources, while no official authority has stepped in
to undertake the provision of food for those arriving on the island.?®

MSF has also sharply criticised the situation spiralling out of control on Kos, where approximately 2,000 refugees
were locked on 11 August 2015 for 18 hours inside a stadium without access to food, water or shade, ostensibly to
be registered by police authorities.? In response to the escalated situation on the island, the Greek government
has announced that a vessel will be arriving on Kos to accommodate 2,000 to 2,500 persons, who will also be
registered there .28

Other islands, such as Leros or even the small island of Tilos, face equally severe difficulties in hosting arriving
refugees due to the lack of appropriate structures. As of the end of July 2015, Leros only had a temporary accom-
modation centre.?
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Despite their numerous and laudable efforts, local and national authorities are unable to cope with the situation and
NGOs from outside Greece as well as international humanitarian assistance organisations have been exploring
the need to start deploying operations on the islands in order to assist with the provision of basic services. ECRE
member organisation International Rescue Committee (IRC) provided 10 water drinking points and 10 showers
in the abovementioned Cara Tepe transit camp in Mytilene, the capital of Lesvos, in an effort to “start to bring
the transit camp to international standards” while it was discussing at the end of July with local authorities about
additional measures to upgrade the site, which is unmanaged and holds severe risks of outbreaks of disease,
according to the organisation. At the same time, the organisation called for a coordinated effort of all European
countries to address the basic needs of refugees in Lesvos and to ensure that they are properly informed and can
access assistance, a call echoed by ECRE and other organisations.?®

Syrian refugees are transported by the Greek authorities on a ferry from the Aegean islands to the mainland. Over
2,400 Syrian refugees who left the islands of Kos, Leros, Kalymnos and Lesvos on the “Eleftherios Venizelos”
ferry disembarked at the port of Piraeus on 20 August. The ferry was initially scheduled to arrive at the port
of Thessaloniki, where refugees would be transported to the city’s bus station to travel to Eidomeni, near the
Greek-FYROM border.2¥

However, the ferry arrived in Piraeus on 20 August and its passengers were directed to Athens. The ferry returned
to Lesvos and transported another 2,100 Syrian refugees to Piraeus on 21 August, given that the majority of com-
mercial ferries are currently at full capacity until the end of the summer season. The ferry has continued transport-
ing refugees from Lesvos and other islands.?®

The Greek government has also announced the establishment of first reception facilities on the islands. First Re-
ception Mobile Units are to be immediately set up on Kos and Leros, according to the Head of the First Reception
Service.?® The Greek government is currently designing a permanent First Reception Centre on Kos, while an
abandoned public building (PIKPA) on Leros will be requested for the accommodation of refugees. A First Recep-
tion Mobile Unit will also be established on the island of Chios at a later stage. According to the Alternate Minister
for Immigration, Tasia Christodoulopoulou, reception centres accommodating a total of 2,500 refugees are to be
established by the end of 2015 with AMIF funding.?®®

At the same time, the conditions faced by refugees once they are transferred from the islands to mainland Greece
is no less deplorable. In Athens, an emergency accommodation centre made up of container facilities was set up
in Votanikos to host up to 700 persons, namely the approximately 450 refugees who were previously residing in
a makeshift camp in the city’s Pedion tou Areos park.?®'

Further afield, in Eidomeni, near the Greek-FYROM border, refugees and migrants seeking to leave Greece and
continue their journey onward are prevented from crossing the border by the police, according to a controversial
June 2015 order by the Police Director of Kilkis worth reciting:

“Bearing in mind the situation in Eidomeni — Kilkis, near the frontier, during the last 24 hours, where there
has been an accumulation of a very large number of economic migrants, who wish to enter the country
of FYROM, without this being possible however, and in order to relieve the current situation, please act
[...] by making available as many police forces as possible, go to the area of Eidomeni and control the
economic migrants there and, if the legality of their stay in the country has been established, transport the
persons on the [...] police bus and direct them to the boundaries of our region with the region of Thessa-
lonica, in order to allow for their readmission within the country.”2%?

A border monitoring report by GCR in Eidomeni documents numerous testimonies of violent forcible returns from
FYROM to Greece. During the first half of the year, only 61 were formally readmitted under the Greece-FYROM
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readmission agreement.?*> On 20 August, the Macedonian government declared a state of emergency and called
on military forces to secure its border with Greece. Tear gas was fired yesterday at refugees attempting to enter
the country, while over 1,000 persons remain stranded in a ‘no man’s land’ area between Greece and FYROM.2%

The solidarity shown by the majority of Greek citizens, despite the dire economic and financial situation in Greece,
is remarkable and in sharp contrast with the complete lack of solidarity from certain EU Member States unwilling
to engage meaningfully in relocation efforts from Italy and Greece and to undertake concrete additional actions
to address the immediate humanitarian situation on the Greek islands. Also, additional support with regard to the
emergency situation on the Greek islands by Commission or EASO has been modest so far. The Commission
has funded 4 projects relating to the situation on the Greek islands for €4.8 million as emergency funding under
the Internal Security Fund (ISF) Borders and Visa annual work programme, of which two projects are carried out
by the Hellenic Coast Guard aiming to strengthen search and rescue activities, and the other two projects carried
out by the First Reception Service in Greece and UNHCR to enhance first reception response, including access to
legal information and interpretation.?®> Mid-August 2015, the Commission also announced that it was fast-tracking
a Greek request for €2.74 million in emergency funding under the 2015 ISF annual work programme to support
UNHCR’s first reception response to newly arriving migrants and refugees on the Aegean Islands.?®*®* EASO was
at the time of writing mainly discussing with the Greek authorities in the context of the “hotspot” approach. In this
respect, the fact that organisations such as IRC, that focus on relief activities for refugees in the poorest regions
of the world, as well as NGOs from other European countries, have to come to the assistance of an EU Member
State, shows how serious the situation is.

At the same time, the lack of a concerted immediate EU response to the humanitarian crisis unfolding on the is-
lands in Greece, in particular in light of the hard-hitting economic and financial crisis, is not acceptable. It should be
recalled that the country remains unsafe for asylum seekers over 4 years after the ECtHR ruled in MSS v Belgium
and Greece that transfers thereto under the Dublin Regulation amount to refoulement. As was mentioned before,
the objective to relocate 16,000 persons from Greece over a period of 2 years from the entry into force of the Coun-
cil Decision on relocation, the date of which still remains uncertain, seems futile in light of the current numbers of
arrivals on the Greek islands. A much more significant effort will be needed for relocation to have a meaningful
impact on the situation in Greece and to alleviate the pressure on the Greek asylum system. If not, all efforts to
reduce the numbers of refugees leaving Greece, trying to make their way to other EU Member States irregularly,
will continue to be in vain, as shown by the increasing number of persons taking the Western Balkan route as dis-
cussed in Chapter I, Section 5.2. The laudable efforts of European civil society organisations and Greek citizens to
actively address the dire needs of those coming to Europe to seek protection contrast sharply with the measures
taken at EU level.

For these reasons, ECRE made a solidarity call on 27 August 2015 urging the EU and Member States to take
more robust measures to address the refugee crisis in Greece by (a) increasing relocation efforts to at least 70,000
persons within a year as an initial step; (b) immediately and substantially increase emergency support to those
assisting newly arriving refugees and (c) making a proactive and protective use of the family reunification and dis-
cretionary clauses of the Dublin Il Regulation, to ensure that persons who have family links in other EU countries
may effectively be transferred thereto.?’

The dire situation of refugees in Greece is summarised by a powerful testimony by A.E.A., a Syrian refugee, col-
lected by GCR in Eidomeni:

“Why are you doing this to us? You can'’t even live here, why aren’t you letting us leave? Why are you
pushing us to them? [...] | was an assistant surgeon in Syria, now | was in the war, | worked in blood, in
terror, | left my wife and children behind to be able to take them with me in Europe. To save them. Does
Europe not know? Do you not care? Shall we all die? If you want, we will pay you, but protect us from
them[...]

They want us for traffic, meat, they don’t care if they kill us on the street, they are only after our money.
Why are you letting them? [...] I've been here for a month and have tried to cross 6 times, €1,000 each
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time, 6 times [...] | have money for 3 more months in Greece. Can you promise me that | will have applied
for asylum and be recognised in these 3 months? Can you promise me that | will find work and be able to
bring my children here to finish their studies? [...] Bring them to live where? On the street? What are you
proposing to me?

You can'’t help us. | will stay up here. | will go alone as many times as needed until | arrive. | will go through
that road and yes, | may even die, but they will be punished by God.”?%

6. Unilateral responses to European challenges: the wider repercussions
of the asylum and migration debate

The sections above have drawn the picture of a European Union that is more than ever struggling with the chal-
lenges posed by the increasing numbers of asylum seekers, refugees and migrants. In addition to and at times in
parallel with the key political debates at the EU level, a number of varying national responses and initiatives with
potentially wider repercussions for the future of the EU’s policies in this area are worth mentioning here, as they
further add to the complexity of the debate and the ability to address the challenges in a concerted and rights-re-
specting manner at the EU level.

Firstly, as it has been the case at the time of the increased arrivals in Italy following the Arab Spring in 2011, the
increased mixed migration flows to Europe have again triggered the temporary reintroduction of identity checks
at the borders between France and Italy. The imposition of strict border checks at the border crossing point of
Ventimiglia by the French authorities, according to a recent report by the Association on Legal Studies on Immi-
gration (ASGI), raises tensions with the Schengen Borders Code, as well as the Dublin Regulation to the extent
that some unaccompanied children wishing to apply for asylum in France are returned to Italy.?*® The Ventimiglia
border checks were challenged before the French Conseil d’Etat. However, in a decision on the legality of these
controls, the Council of State found that neither the degree nor the frequency nor the methods carried out during
the border checks exceeded the exercise of checks provided for in Article 21 of the Schengen Borders Code.3®
This was principally because the French controls were not devised or executed in a systematic manner and did not
have border control as an objective.**' However, the Council of State’s reasoning seems to be very questionable in
light of reports stating that every train from Ventimiglia is stopped at Menton Garavan in France, where third-coun-
try nationals are systematically removed and, where proof of papers is not furnished, they are driven or escorted
back to the Italian border.?°? Indeed, the refusal of entry is clear from testimonies of persons being returned from
France more than 10 times.*

Contrary to the situation in 2011 where the Italian authorities encouraged the secondary movement of third-country
nationals arriving at sea by issuing residence permits allowing them to travel for 3 months to other EU Member
States, now lItaly eventually seemed to support the French approach of stopping people at the internal borders, as
media reports about the removal of third-country nationals from Ventimiglia by the Italian authorities show.3* This
may be explained by the fact that, unlike in 2011, concrete initiatives were taken at EU level to come to the support
of the Italian government, as discussed above.

Moreover, in a similar effort to prevent migrants from accessing its territory, Germany and Austria have been
stopping third-country nationals, mainly Eritreans, at the Italian Alps,*% following a temporary reintroduction of
intra-Schengen border controls between 26 May and 15 June 2015, ostensibly related to the G7 summit held in
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Germany in early June 2015.3% Following a tragic incident in late August 2015, when the dead bodies of 71 people
were found inside an abandoned lorry near the Hungarian border, Austria reintroduced controls on its Eastern
Schengen borders on 30 August 2015 for an indefinite period of time.3%” While the Austrian Minister of Interior has
reassured that the Schengen acquis has not been infringed, it remains to be seen whether this recently introduced
practice will in fact be compatible with the Schengen Borders Code.

Secondly, the growing tension in Calais in July 2015 over the growing number of migrants trying to reach the Unit-
ed Kingdom through the Chunnel in some cases causing their death, despite huge investment in strengthening
the fences and other security measures, has once more become the symbol of a failing European policy in this
area. The migrants and refugees arriving in Calais have the United Kingdom as their main destination but have
transited through other EU Member States. The motivations of the persons stranded in Calais to go to the United
Kingdom are varied, but it is clear that they increasingly come from countries ranking high in the nationalities with
high recognition rates in many EU Member States such as Eritrea, Iraq or Sudan, pointing at the lack of access to
fair and effective asylum procedures, adequate reception conditions and integration prospects in other EU Mem-
ber States.

In this regard, the relentless efforts of the UK government to contain migrants and refugees in Calais together with
the French authorities are another example of the preoccupation of governments with avoiding secondary move-
ments within the EU almost exclusively through stepping up repressive security measures. This was also one of
the core messages of the French and British Ministers of the Interior in a joint article which pointed unambiguously
at the fact that those stuck in Calais and trying to cross to the UK have made their way there through Italy, Greece
or other countries and called for other Member States and the whole of the EU to “address this problem at root”.3%

Calais — A never-ending story?

The presence of refugees and migrants in Calais was again subject to controversy following new measures
adopted by the United Kingdom and France in July and August 2015. Whilst exact numbers of third-country
nationals in Calais, as well as attempted and successful journeys, are not known, statistics from the French
ministry show that approximately 2,000 persons were in camps in Calais in January 2015 and attempts on 1
December 2014 along the channel tunnel and the port of Calais totalled approximately 310.3% In terms of suc-
cessful crossings, reports indicate that in the third trimester of 2014 an average of 30 successful crossings a
day to the UK took place.®'® Due to French lorry strikes the number of attempts appears to have increased.?"
However numbers of successful arrivals are unknown but are presumably lower given the re-enforced security
measures at various locations in Calais.?'? In June and July 2015, local observers in Calais have reported 9
deaths of migrants trying to cross the Channel.®®

Funding and security measures have indeed proliferated in recent years and months following on from an in-
crease in the number of attempts and tragic deaths when boarding lorries and trains heading to the UK.3'* £6
million has already been spent on “security fencing, infra-red cameras and anti-intrusion measures” at Calais,
Coquelles and Dunkirk. Additional funding has been given for “detection technology and dog searching capa-
bilities” as well as “buffer zones” or secure waiting zones for lorries, intended to minimise the risk of attempts
to board. ®'° These measures continue to have a dual objective of preventing entry to the port as well as any
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onward journey to the UK. Alongside this funding the UK continues to operate highly ambiguous juxtaposed
controls at several ports including at the port of Calais and Coquelles where no asylum claim can be made to
the UK authorities.?'® This has resulted in 4,485 persons on French soil being refused entry to the UK up until
September 2014.3'” According to a recent report on the situation in Calais to the French Minister of the Interior,
the main nationalities present in the area are Eritrea and Sudan, followed by persons from Syria and Egypt,
while also Afghans, Iranians and Albanians are present.3'®

The migrants and refugees who are stuck in makeshift camps in the Calais area continue to face insalubrious,
polluted and even toxic conditions,®'® although some efforts were made to address the immediate basic needs
through the establishment of the day Centre Jules Ferry where migrants can have one meal a day and have
access to showers and toilets.*?° Research has found that 44% of the population in the camps have deterio-
rated physical and psychological health.??' According to the UK government 1,700 returns from Calais were
undertaken by French authorities in 2014 and 750 returns in joint operations between the UK and French
authorities from April 2014 to May 2015 were carried out.®?2 |t is clear that as the majority of those currently
present in Calais come from some of the major refugee-producing countries, return would not be an option as
it would amount to refoulement. In an effort to facilitate access to asylum, the French Office for the Protection
of Refugees and Stataeless Persons (OFPRA) conducted two field missions in June 2014 and April 2015 to
register asylum seekers and processed these claims by priority.3?

Arecent development is the Joint Declaration of the UK and French Ministers of Interior adopted on 20 August
2015 which includes a long list of measures to address the situation in Calais and step up the cooperation
between both countries there.??* Unsurprisingly, additional security measures are announced with regard to
the Channel Tunnel and the Port of Calais and well as strengthened cooperation between law enforcement
agencies of both countries. The latter include the setting up of a joint command and control centre in Calais,
as well as stepping up joint efforts on returning migrants from Calais and the fight against trafficking, with a
particular focus on vulnerable groups such as women and children. Measures relating to access to interna-
tional protection are aimed at moving those wanting to apply for international protection away from the area of
Calais and at improving cooperation on the Dublin Ill Regulation. A permanent contact group will be set up for
the latter, while the UK will support France in setting up facilities at a significant distance from Calais. Finally,
both countries are determined to work together in pushing at EU level for the implementation of the June 2015
European Council conclusions as regards more effective cooperation with third countries of transit and origin
with regard to tackling smuggling networks, setting up information campaigns etc. However, no mentioning is
made of efforts to open up more legal avenues for refugees and migrants as part of a strategy to effectively
tackle smuggling networks, as was highlighted as well in UNHCR’s first reaction to the Joint Declaration.3?®

The impact of the detailed set of measures announced in the Joint UK-French Ministerial Declaration on ac-
cess to protection for the refugees and migrants stuck in the Calais area remains to be seen. The European
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Union’s reaction to the situation in Calais so far seems understated and has remained limited to further financial
support and call for more solidarity.*?® However, while UNHCR showed support to the UK-French agreement,
the UN has generally been less lenient with France, the UK and EU Member States in general, reminding that
the situation in Calais is nothing insurmountable and is reflecting the more global move of refugees seeking
protection in Europe that needs to be collectively addressed.®?’

From the UK side, the call for more joint EU action contrasts sharply with the country’s refusal to participate in the
relocation effort from Greece and Italy and shows the double standards that are being applied. Joint EU action is
advocated for if it suits the purpose of keeping refugees and migrants as far away from UK territory as much as
possible while the UK is eager to use its opt out from any measure in the asylum and migration field that may result
in refugees entering the UK’s territory. While this is unsurprising given the UK’s long standing position with regard
to its participation in the EU’s asylum and migration policies in general and its non-participation in the Schengen
area in particular, it is symbolic of the direction the debate on the EU’'s common asylum and immigration policy is
taken.

Thirdly, both the Austrian and Hungarian authorities have responded to the evolving debate on the uneven dis-
tribution of asylum seekers through measures related to the application of the Dublin 1ll Regulation. Austria an-
nounced in June 2015 that it would suspend the processing of new asylum applications made in the country with
the aim of giving priority to the backlog of pending Dublin cases.??® In addition, it also agreed with the Slovak au-
thorities to accommodate a group of 500 asylum seekers in a University building in Gabcikovo, Slovakia pending
the examination of their asylum application by the Austrian authorities to address the overcrowding of the initial
reception centre (EAST) of Traiskirchen near Vienna.?*® This initiative, unprecedented in the history of the CEAS,
would constitute a first example ever of the pooling of reception capacity between EU Member States, an idea
raised by the Commission in the past but never tried in practice so far. Whereas this was apparently considered
as mutually beneficial for both Member States involved, it raises a number of critical questions as to the possible
consequences for the asylum seekers concerned and the protection of their fundamental rights under national and
EU asylum law, which were raised by ECRE member organisation Asylkoordination Austria. In particular the legal
position of the asylum seekers on Slovakian territory during the procedure and the practical implications of the
arrangement on the observance of Austria’s obligations under its national legislation and the EU asylum acquis
have been raised.?*° It is particularly unclear how the asylum seekers would be able to assert their right to reception
conditions and procedural guarantees under Austrian law in Slovakia, as Austria would remain the Member State
responsible for examining the asylum application under this arrangement. The population of Gabcikovo, where the
asylum seekers from Austria would be accommodated, strongly rejected the idea in a non-binding referendum.*
At the time of writing, it was unclear whether or not the accommodation of the 500 asylum seekers in Gabcikovo
would be further pursued by the two governments concerned.

The Hungarian authorities announced in June 2015 that they would temporarily stop receiving asylum seekers
sent back by other EU Member States on the basis of the Dublin Ill Regulation.®*? Invoking their lack of technical
capacity to deal with requests for transfers from other EU Member States in light of the increasing number of ar-
rivals in the country, the announcement also included a broader political signal to other EU Member States and
the Commission and anticipated the country’s refusal to participate in the relocation effort from Italy and Greece.
Eventually, after being pressured by the European Commission and other EU Member States, the Hungarian au-
thorities agreed to resume receiving Dublin transfers but at a very slow pace.**? These and other measures that
are discussed in more detail in Chapter lll, Section 1.1 must be seen in the context of overall repressive policies
implemented by the Hungarian government and the anti-immigrant rhetoric that has been fuelled by the launch of
its “National consultation on Immigration and Terrorism”. The latter consisted of a list of biased questions which
seemed to have no other purpose than to simply stigmatise all immigrants and refugees as potential terrorists and
was immediately condemned by human rights organisations as well as the UN High Commissioner for Human
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Rights which described the consultation as extremely biased and shocking.3*

The abovementioned examples of national responses raise fundamental questions about the future of the EU’s
common asylum and immigration policy in the medium to long term and what can realistically be expected in the
coming years from the EU level in this area. The steady increase in the numbers of asylum seekers, refugees
and migrants arriving in the EU seems to trigger a series of ad hoc measures at the national level responding first
and foremost to immediate national concerns and interests, going against a much needed European approach
that respects the fundamental rights of the individuals concerned and is based on genuine solidarity between EU

Member States.

334. See Reuters, ‘UN outraged by “biased” Hungarian survey on migration’, 22 May 2015, available at: http://reut.rs/11QQasD.
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lll. THE IMPLEMENTATION OF THE COMMON EUROPEAN ASYLUM SYSTEM

With the exception of the recast Qualification Directive, which was adopted on 13 December 2011, the conclusion
of the second-phase harmonisation of asylum standards was marked on 26 June 2013 upon the adoption of four
legislative instruments: the recast Asylum Procedures Directive, the recast Reception Conditions Directive, the
Dublin Il Regulation and the recast Eurodac Regulation.33®

The implementation phase of the recast Common European Asylum System was not scheduled as a single pro-
cess. By virtue of the time of their adoption, as well as certain provisions meriting a special transposition regime,
the new standards on qualification, procedures and reception were to be implemented into Member States’ nation-
al law by the following different deadlines:

m 21 December 2013 for the recast Qualification Directive;33®

m 19 July 2013 for the Dublin Ill Regulation;*”

m 20 July 2015 for the recast Eurodac Regulation; 338

m 20 July 2015 for the recast Reception Conditions Directive;3*

m 20 July 2015 for the recast Asylum Procedures Directive,?*° except for the provisions below;

m 20 July 2018 for the provisions of the recast Asylum Procedures Directive relating to the maximum duration of
the asylum procedure.®*

At the time of writing, the transposition deadline for all CEAS measures apart from Article 31(3)-(5) of the recast
Asylum Procedures Directive has therefore expired. So far, however, the implementation of these standards in
national law seems to be a slow and far from complete endeavour in several countries covered by AIDA. While
certain Member States have adopted legislative changes — particularly over recent months — while others have
announced reforms to amend their legislation in line with the recast instruments, a number of domestic legal frame-
works have not yet been brought up to speed with the second-phase asylum acquis.

A preliminary observation is important to recall prior to examining the state of transposition across countries cov-
ered by AIDA in greater detail. While EU law does not confer direct effect on Directives while Member States are
transposing their provisions into national law, sufficiently clear and unconditional provisions of a Directive may
benefit from direct effect following the expiry of the transposition deadline.?*?2 This means that asylum seekers may
invoke such provisions of the asylum Directives to assert their rights under the asylum acquis, where those have
not been transposed at all or have been wrongly transposed by the Member State concerned.

A look at the table of legislative amendments in Annex | illustrates the efforts of the EU Member States covered
in the AIDA Database to implement EU asylum standards in national legislation within the requisite transposition
deadlines. Given that this Chapter focuses more generally on the implementation of the EU asylum acquis, refer-
ence is made only to the AIDA countries bound by the entirety or part of these instruments.

The recast Qualification Directive has been transposed by the majority of countries. However, the substantial
modifications to reception, detention and procedures, laid down in the recast Asylum Procedures Directive and
Reception Conditions Directive, as well as relevant provisions of the Dublin Ill Regulation, which require the adop-
tion of national legislation, are still debated before national legislatures in a number of Member States. In June
and July 2015, comprehensive reforms transposing these instruments were passed in Austria, Croatia, France
and the Netherlands. In Belgium, Germany, Hungary and Malta, only partial transposition reforms have been
adopted so far.3+
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This section will provide an in-depth examination of seven areas lying at the heart of crucial reforms brought about
by the recast Asylum Procedures Directive, Reception Conditions Directive and Dublin Regulation, drawing from
the latest up-to-date information on AIDA countries complemented with important developments in other EU Mem-
ber States not covered by AIDA where relevant. These issues of particular focus concern: (1) access to the territory
and the procedure; (2) the application of prioritised and accelerated procedures; (3) the application of the Dublin
[Il Regulation responsibility criteria and detention provisions; (4) developments relating to detention; (5) reception
capacity and the provision of special reception conditions for families and children; (6) the rules on asylum seekers’
access to the labour market; and (7) access to quality free legal assistance and representation.

1. Access to the territory and the procedure

Effective access to the asylum procedure for all applicants, without any exception,®*** is provided for in the recast
Asylum Procedures Directive. Clarification as to what effective access entails is furnished in several provisions
of the recast Directive such as those that relate to information dissemination, appropriate knowledge and neces-
sary training of the examining authorities of the asylum claim, border guards, police, immigration authorities and
personnel of detention facilities.?*® Indeed, a heavier accent in the recast is placed on Member States creating the
conditions necessary for an applicant to effectively access procedures. For example, the requirement for national
authorities to register an asylum application within a specific time,3*¢ and to provide the applicant with an effective
opportunity to lodge the application as soon as possible,*” arguably facilitates such access. Much of the recast
Directive therefore hinges on national authorities providing applicants access to legally safe, efficient and effective
procedures in addition to establishing the means to conduct a rigorous examination of international protection
applications.3

As a matter of Treaty obligations, these provisions cannot be decoupled from EU primary law and international
human rights treaties. Indeed, Member States are obliged to interpret secondary legislation in accordance with
the EU Charter of Fundamental Rights so as to give effect to the rights and obligations guaranteed within it, such
as the right to asylum, the prohibition of refoulement and collective expulsions.?*® Additionally, not only does the
recast’s content draw upon and is informed by the ECHR, including the standards developed by the ECtHR, the
implementation and interpretation of the recast must be in accordance with the 1951 Refugee Convention, its Pro-
tocol, other relevant treaties and the constitutional traditions common to Member States.?*°

1.1. Access to the territory

Effective access to the asylum procedure along with the procedural guarantees which are required to pursue an
asylum application is clearly predicated on access to the territory. In this manner the recast Asylum Procedures
Directive not only foresees that the applicant is to be provided with information on the logistics of lodging an ap-
plication for international protection at the external border, transit zones and territorial waters,*" but also obliges
Member States officials’ to bring and disembark applicants on land where they are present on the Member State’s
territorial waters so that they may effectively access the examination procedure.®? Facilitation of access as well
as actual access to the territory is therefore part and parcel of the recast Directive. Indeed, Article 8, relating to the
placement of third parties providing advice and counselling at external borders as well as Article 12 which provides
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345. Article 4(1), (3)-(4), Article 6(1), Article 8(2) recast Asylum Procedures Directive.
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programme.
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guarantees for applicants, notably the means for an applicant to properly communicate facts of the case,** would
be rendered null and contrary to the Directive’s effet utile®** if effective access to the territory were stymied by a
barrier or fence.

This reading is in line with the ECtHR’s assessment in Hirsi Jamaa v Italy®® and, more recently, Sharifi v Italy
and Greece which concerned the immediate interception and return of third country nationals by lItalian border
authorities to Greece, without an examination of their personal situation being undertaken or access to national
procedures/ information on their rights being provided.35¢ Reiterating that Convention rights must be concrete and
not illusory, the Court, in line with MSS v Belgium and Greece, stated that a procedure is only effective where it is
practically accessible and that all guarantees under EU asylum law are dependent on the introduction of an asylum
application.®*” Given that the applicants were concretely prevented from applying for asylum and benefitting from
the procedural and substantive guarantees which accompany such access, the Court found violations of Article
13 ECtHR read in conjunction with Article 4 Protocol 4, Articles 2 and 3 of the Convention as well as separate
violations of the latter articles.®*®

In light of Article 6(3) of the Treaty on European Union (TEU) and Article 52(3) of the Charter which defines the
scope of Charter rights and general principles of EU law as those which are enumerated by the ECHR and con-
sequentially the ECtHR, it is particularly disconcerting that 2014-2015 has been marked by a multifaceted use of
barriers leading to de facto policies of non-entrée.?*® These include the proliferation of fences, intensified border
patrols as well as refusal of entry, not only at the EU external borders but also between EU Member States and
continuously on the high seas. In contradiction to the recast Asylum Procedures Directive’s provisions cited above,
as well as Member States international obligations, including the obvious implication that where entry is refused or
a border is too onerous to cross a Member State is at risk of violating the principle of non-refoulement,**° several
EU Member States have, nonetheless, continued to rely on border control practices that undermine asylum seek-
ers’ access to the territory and to the asylum procedure in response to relatively large numbers of arrivals.

The 10.5km (approx.)®' fence constructed between Nea Vissa to Kastanies at the Greek-Turkish land border as
well as the 33km fence on the Bulgarian-Turkish border which, according to reports, is due to be extended to a
100km stretch, has set a worrying precedent within the EU, which has recently been replicated by Hungary. In July
2015, the Hungarian Parliament adopted new legislation which, amongst other provisions, provides a domestic le-
gal basis to construct a 175km fence on the border between Hungary and Serbia.*¢? During the same month, con-
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struction at Mérahalom of a 150 metre sample of the fence was carried out,** while a barb-wire fence across the
entire border was erected by the end of August.*®* Whilst having the effect of re-directing migratory routes (often to
far deadlier ones)®** the sealing of land borders does not shield Member States from legal liability with regards to
their international and European obligations. Given that the aforementioned fences are situated on the respective
territories of Greece, Bulgaria and, in the near future, Hungary, all Member States must ensure that a person’s
right to life, the right not to be subjected to torture or inhumane treatment and the right to a rigorous examination
of an application for protection before removal are respected.*®® Additionally and crucially, these States must ad-
here to the principle of non-refoulement under the Refugee Convention which applies to instances of exclusion or
non-admission at the border.%"

Alongside physical bars to access there have been numerous reports of intensified border patrols and maritime
interception leading to immediate turn backs at certain States’ borders and territorial waters. Most notably, and as a
consequence of the Greek-Turkish fence which has forced many to undertake sea crossings to the Greek islands
and mainland territory, there has been a steady increase in the number of interceptions and allegations of informal
forced returns carried out by the Greek coastguard and special force officers in the territorial waters of Greece and
Turkey.*® According to serious allegations registered with regard to such push-back practices by NGOs in Greece
throughout 2014, in direct contravention of Article 4 of Protocol 4, Article 13, Article 3 ECHR and Article 8 of the
recast Asylum Procedures Directive, individuals who had been returned to Turkey (the vast majority of whom were
Syrians, Afghans, Somalis and Eritreans) were not given information on the asylum procedure or an opportunity to
lodge a claim for protection,**° There was no registration of the individuals or an assessment of the risk of arbitrary
(direct or indirect) refoulement as required by MSS v Belgium and Greece.*"°

Italy’s repatriation of third country nationals via readmission agreements to third countries as well as to Greece
in particular has also been well documented,®”" not least in ECtHR jurisprudence. Indeed, notwithstanding the
ECtHR’s rulings in Hirsi and Sharifi, repatriation to Egypt and Tunisia is still occurring, particularly with regards to
nationals of the latter country who are immediately placed in Identification and Expulsion Centres (CIEs) without
information on their rights or an opportunity to lodge an asylum application being furnished.? Also, in a recent
incident, Italian authorities initially delayed a search and rescue ship operated by MSF from disembarking approx-
imately 700 people in Sicily due to a lack of capacity in the reception centres on the island.™

Along both sea and land borders there seems to be an ongoing trend to militarise, refuse entry and commit
push-backs against persons trying to access the territory. As has been discussed in Chapter Il, Section 6, the
securitisation of the border between France and the UK at Calais has resulted in a bottle-necking of persons into
insalubrious conditions and has led to a refusal of entry into the UK for persons arguably entitled to protection in
the country.®* Indeed, the exercise has been an extremely costly one, with the UK allocating £12 million over a
period of three years to security measures. Moreover, the UK has also recently received a pre-instalment of €27
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million from the Commission of their allocated AMIF funding in response to the “Calais situation”.3”® This raises a
question mark as to how and for what purposes funding provided to Member States under AMIF is in fact spent on.

Accounts of informal returns by national border guards have been registered at the Greek-Turkish land border,3®
as well as at the Bulgarian-Turkish border, where the alleged severe ill-treatment by Bulgarian border guards
against two Iragi refugees attempting to cross into Bulgaria resulted in their deaths in March 2015.37 Analogous
reports have also been furnished documenting the use of violence by Turkish border guards to informally return
refugees to Syrian territory.*”® Moreover, direct refusal of entry has been particularly apparent in Bulgaria where
the Migration Directorate has reported that in 2014 6,400 third-country nationals (principally Syrians, Iragis and
Afghans) were officially refused access to the territory, and in 2015 police patrols dispatched along the Bulgar-
ian-Turkish border were replaced by army staff.3”° Furthermore, in Spain, approved amendments to domestic
legislation have allowed for rejection at the border of Ceuta and Melilla where a person attempts to cross without
authorisation.®® It is to be reminded that the Refugee Convention presupposes that refugees will enter territories
irregularly and thus cannot be penalised for doing so.%" Therefore, whilst asylum offices at border posts have been
set up to process asylum applications at Ceuta and Melilla, this does nothing to insulate Spain from its legal liability
where entry is refused.

Particularly pertinent cases which illustrate the effect of refusal of entry and raise interesting questions of jurisdic-
tion, as defined by contemporary human rights jurisprudence, are border patrols which take place at the Hungar-
ian-Serbian border as well as those on French soil between UK and French authorities, discussed in Chapter
I, Section 6. In the former instance, joint border patrols between both national authorities have the explicit aim of
preventing Kosovar nationals from crossing into Hungary via Serbia.*®? Indeed, a Memorandum of Understanding
between Hungary and Serbia allows for the transport of Kosovar nationals back to the administrative line boundary
between Kosovo and Serbia.*® In addition and according to Frontex, Germany has supported these activities by
providing personnel and surveillance equipment, presumably as a reaction to high numbers of asylum applications
in the country in 2014. Whilst exact numbers on refusals are unknown,** organised expulsion of this kind risks
violating procedural rights as well as Article 3 ECHR and the principle of non-refoulement. It also presupposes that
Kosovar nationals are in no need of protection, when in fact State practice is highly divergent on the matter.3 More-
over, in light of reports which have surfaced documenting summary returns of individuals by Serbian authorities to
FYROM, leading to a heightened risk of subsequent chain refoulement to Greece and beyond,*¢ consequences of
removal at the Hungarian-Serbian border has a ricocheting effect whereby individuals are essentially ping-ponged
back and forth, with a majority being bottle-necked into Serbia and FYROM.%¥7 Given widespread flaws within the
refugee status determination procedure as well as extensive use of detention in inhumane conditions and a lack of
access to an effective remedy in both of these countries,*® returning individuals to Serbia and, as a consequence,
FYROM could well be in dereliction of Hungary’s responsibility under international and European law. Moreover
and in line with the de facto or de jure control understanding of jurisdiction,*° as well as responsibility for aiding or
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assisting another state’s wrongful conduct under international law,**® Germany, in its contributions of personnel
and equipment to Hungary, could also be held liable for violations of EU and international rights.

1.2. Access to the procedure: Border procedures

1.2.1. Border guard competences

Article 43 of the recast Asylum Procedures Directive allows for procedures relating to the admissibility and/or the
substance of an asylum application to take place at the border for up to a period of 4 weeks.*®' Read alongside
Article 4 of the Directive, it is clear that this procedure must be undertaken by a responsible determining authority
which is obliged to carry out an appropriate examination of an international protection claim. Said authority must
be provided with the appropriate means, sufficient competent personnel, relevant training on international human
rights and asylum law and relevant jurisprudence, interview techniques use of medical, legal and country of origin
reports as well as knowledge of applicants’ specific vulnerabilities.®? It is to be noted that whilst the recast Directive
provides for a different authority than the determining one to process Dublin related cases, unlike the 2005 Direc-
tive,** it does not explicitly say that this also applies to procedures which take place at the border. Notwithstanding
that provision is made in Article 34(2) for the admissibility interview (which appears to be undertaken frequently at
the border, see below) to be conducted by personnel of authorities other than the determining authority, this does
not insulate such personnel from complying with the training conditions under Article 4 as well as the interpretation,
language, legal and procedural information guarantees under Articles 12 and 19 which Member States are bound
to provide in procedures at first instance.*** Moreover, following on from the ECtHR’s ruling in Tarakhel v Switzer-
land,** where border guards are responsible for a case which involves a possible Dublin transfer they are under a
procedural obligation to obtain guarantees on the adequacy of reception conditions in the receiving country before
the transfer, failing which said transfer would be in breach of Article 3 ECHR.3%

Itis with the above in mind that the increase of police and border guard officials who can receive and perform initial
processing of asylum applications at the Aliens Unit in Estonia is particularly disquieting.**” The proposed new
reforms in Lithuania, which foresee the examination of asylum applications to be transferred from the Migration
Department to the State Border Guard Service, are equally troublesome.** Indeed, examining asylum applications
at the border gives rise to several issues, not least because a number of AIDA countries appear to have ignored
Articles 6 and 8 of the recast Asylum Procedures Directive concerning information and counselling at the border
crossing points, which is essential to ensuring access to the procedure. In Bulgaria, where information is sup-
plied at the border, it is overly complex.®*® In light of the ECtHR judgment in the case of Sharifi, which assesses
the accessibility of an asylum procedure through the lens of necessary information and clear advice, the lack of
information at borders substantially prevents a person from applying for asylum.4®

Additionally, the risk of allowing border officials to (preliminarily or substantively) examine claims has been perfect-
ly demonstrated by reports from UNHCR which specify that applicants must expressly state their intention to apply
for asylum before Estonian border guards will process their claim.*’ There have been similar reports from France
and Poland whereby an applicant must explicitly use the word “asylum” for his or her application to be registered,
for example, at Charles de Gaulle airport,*? while further information on the reasons for asylum might need to be
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provided before the Border Guards in Poland.*®® Proving to be as much as a hindrance to procedural access as a
physical barrier to territorial access, imposing these requirements also misconstrues much of the recast Asylum
Procedures Directive’s guarantees necessary to ensure effective access,*** as well as the interpretation given to
Article 3 by the ECtHR in Hirsi, namely that the failure to request asylum does not exempt a signatory state to the
Convention from abdicating from their obligations under Article 3.4%° Practices are to change in France, where
following the recent asylum reform border officials have the obligation to inform migrants stopped at the border of
their right to apply for asylum.4%®

Moreover, even where an explicit demand for asylum is made, there have been reports of Estonian border guards
carrying out returns to Russia, before a full examination of the claim has been carried out.*’” This has also been
documented by the EU Fundamental Rights Agency (FRA), according to which a large proportion of border guards
in Spain, Hungary, Poland and Greece would not initiate an asylum procedure if a person expressly requested
asylum or if the guards understood the individual’s life was at risk.*®® These cases raise evident issues of non-re-
foulement, demonstrating clearly the dangers of allocating asylum responsibilities to a border authority.

1.2.2. Procedures which take place at the border

The use of border procedures amongst AIDA countries, whilst perhaps not as common as those lodged on the
territory,*®® has significant ramifications on effective access to the asylum procedure. Despite the limited grounds
on when border procedures can apply,*'® Member States have made full use of Article 43 of the recast Asylum Pro-
cedures Directive; immediately refusing further entry to the territory, undertaking de facto admissibility procedures
as well as imposing accelerated time-limits and detention. As a matter of policy, where a person arrives at a border
post in the Netherlands, Belgium, France, Germany and Austria, entry can be refused on grounds of a lack of
documentation*'" and the individual is immediately detained. Both refusal and detention, which go hand in hand,
can last for the duration of an examination of a claim and — prolonged for — the execution of a refusal decision in
both Belgium and the Netherlands.*'> Not only does this systematic policy breach Recital 21 and Article 26 of the
recast Asylum Procedures Directive and Articles 8 and 10 of the recast Reception Conditions Directive as well as
Article 31 of the Refugee Convention, it further demonstrates that asylum applicants must undergo a separate pro-
cess to prove an autonomous right of entry, independent from the procedure to determine refugee status.*'®* The
implications of such an approach are perfectly demonstrated in Belgium, which has been severely criticised by the
ECtHR in Singh v Belgium*'* and Josef v Belgium*'® and may still pose significant problems from a human rights
perspective, including on the right to an effective remedy notwithstanding legislative amendments on the matter.4'¢

In the Netherlands the whole procedure, with the exception for families,*'” can take place within the confines of
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border detention.*'® As of 20 July 2015, the Netherlands has an official border procedure. The asylum application
in the border procedure is handled under the conditions of the short asylum procedure, which normally lasts up to
8 working days. If the application cannot be completed within the short time-frames of this procedure, the Immi-
gration and Naturalisation Service (IND) is allowed to proceed to the procedure within the confines of the border
detention if it suspects that the application can be rejected under Dublin grounds,*'® as inadmissible*?° or as man-
ifestly unfounded.*?" When it is clear that an application cannot be handled within 4 weeks, border detention must
be terminated and the asylum seeker obtains the right to legally enter the Netherlands. However, in the case of
national security concerns or if there are reasons to believe that the exclusion clauses in Article 1F of the Refugee
Convention are applicable, the (Assistant) District Attorney can file a request for territorial detention.*?

In other instances it appears that the right to enter at the border is assessed in a preliminary examination related
to the asylum application. As will be demonstrated this is in fact a de facto admissibility procedure and in all AIDA
countries which have official border procedures this is subject to curtailed timetables as well as detention.*

While the UK does not have a border procedure, the initial screening of applicants at UK airports determines
whether the individual should be referred to the regular or fast-track procedure, with the latter taking place in deten-
tion and under accelerated time conditions.“?* In both Germany and France, assessments are undertaken by the
responsible determining authorities at the border as to whether the application is manifestly unfounded.*? Indeed,
in France the interview should only consist of a superficial review of the asylum application, but in practice it often
covers the credibility of the account and is arguably a substantive examination of the claim.*®

Given that responsible authorities located at the border are therefore examining the inadmissibility, unfoundedness
or even substantive determination of a claim, the procedural guarantees under Chapter Ill of the recast as well as
those relating to the personal interview, including the provision of an interpreter and communication with a legal
advisor, must be adhered to in order for effective access to the procedure to be ensured.*?” Moreover Article 34 of
the recast Asylum Procedures Directive, read in conjunction with the right to be heard as a general principle of EU
law, signifies that Member States must guarantee every person the opportunity to make known his or her views
effectively during an administrative procedure and before the adoption of any decision liable to affect his or her
interests adversely.4%

Nonetheless, in light of reports in Germany stating that the quality of control of decisions has been severely lack-
ing for airport procedures,*? as well as recent case law from the UK documenting a complete absence of grounds
or reasoning for routing someone into the detained fast track procedure at the airport,*¥° it is doubtful whether ob-
ligations under the EU Charter of Fundamental Rights, including the right to asylum, as well as the requirements
defining effective access to the procedure can be assured where procedures are undertaken at the border. Indeed,
compartmentalising the whole or parts of the asylum procedure at the border is made even more legally dubious
since the procedures are subject to an abbreviated timetable with the applicant held in detention. In Germany, a
decision on whether the application is manifestly unfounded is given within 2 days, and in such cases an applica-
tion to the court to suspend removal has to be lodged within 3 days.**' In France the authorities have 4 days to rule
on the unfoundedness of a claim and then provide for 2 days to lodge an appeal.“®? These time-limits will change
with the recent asylum reform and will be determined by a decree. A request has to be made to the President of
the Administrative Court to designate a lawyer for said appeal.**® Given that all of the AIDA country reports testify
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the difficulties of procedures within detention, notably access and communication with lawyers as well as compi-
lation of necessary documentation within truncated time-tables, it is arguable whether in practice any procedure
undertaken at the border can be in compliance with the EU general principle of effectiveness.*** Indeed, a recent
UK Court of Appeal decision on the appeal system within the Detained Fast-Track System (DFT) has found that the
system places the applicant at a serious procedural disadvantage, impacting on the fairness of the proceedings to
such an extent that the system for appeals within detention was found to be unlawful .4

1.3. Admissibility procedures and Dublin

Article 5 of the Dublin 1ll Regulation foresees that a personal interview takes place in order to establish the de-
termining State under the Dublin procedure. Read in conjunction with Article 4, this interview allows for a proper
understanding of the Dublin system, the possibility to submit information on the presence of family relations and to
challenge a transfer decision. Whilst the wording of Article 33 of the recast Asylum Procedures Directive is far from
clear as to whether the assessment of another Member State’s responsibility for an asylum application falls under
the grounds of inadmissibility, many AIDA countries have, nonetheless, used the admissibility interview to examine
applications under the Dublin procedure. As a result, the applicant is subjected to an interview which may not be
tailored to the specificities of the application of the Dublin criteria and the right to raise challenges against a trans-
fer. Indeed, in Switzerland the timing of the Dublin/admissibility interview is highly problematic as it takes place
before the initiation of the Dublin procedure, compromising the right to be heard as required by EU primary law.*%®

In the Netherlands, the IND could until recently file a Dublin claim as soon as they had good reason to assume
another Member State is responsible for the application, and the Dublin interview could take place without the
results of this request being known, once again posing significant question marks over observance of the right to
be heard in the Dublin interview.4*” Following the July 2015 reform of the Aliens Act, there is now a specific Dublin
procedure specifically designed to address objections to an asylum seeker’s transfer to another Member State.**®

Moreover, as the interview is part of the admissibility stage it is highly unlikely that a lawyer will be present. For
example in Belgium, a lawyer cannot be present during the interview. Indeed, the procedural requirements listed
in Article 12 of the recast Asylum Procedures Directive seem to be non-existent in many of the Dublin interview
procedures. Notably, in France the presence of an interpreter at this stage is variable and depends on the prefec-
ture, the interview is not recorded and the form, which must be filled out during the interview, is to be completed
in French.**® The implication of finding the Dublin procedure to be applicable in France is the refusal of a tempo-
rary residence permit.**° The lack of procedural guarantees in this process is even more troublesome given the
superficial character of the questions asked and analysis undertaken. This has been perfectly demonstrated in
a recent French administrative Court judgment which found that the prefecture’s decision to refuse a temporary
resident permit on the grounds of ltaly’s responsibility for the claim did not include information relating to the ap-
plicant’s rights under Article 5(1) of the Dublin Regulation and was not based on a full and rigorous examination
of the reception and procedural system in Italy.*4' Similarly, jurisprudence from the Czech Republic relates to the
absence of a personal interview within the Dublin proceedings, thus violating the applicants’ right to a fair trial and
the right to raise arguments against their transfers to Bulgaria.**? Indeed, there appears to be a number of rulings
from Belgium suspending transfers under Dublin on account of the procedural deficiencies which take place within
the examination of a Dublin case.**?

The dangers of using the admissibility procedure for Dublin purposes as well as the scant questioning that this
entails has been very recently shown in an emerging unofficial trend in several States. Belgium, the Netherlands
and Norway appear to be sending some nationalities (Somalis and Eritreans) systematically back to Italy under
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Dublin on the basis of very little circumstantial evidence.*** Take charge requests are usually based on a statement
where the individual has referred or even implied that he or she passed through ltaly. Given that this is under-
taken as part of the admissibility procedure, a transfer request can be lodged at a very early stage and is usually
tacitly accepted by Italy under Article 22(7) of the Dublin Ill Regulation. This poses significant questions on how
responsibility under the Dublin Regulation is in fact assessed and the interpretation given by Member States to
circumstantial evidence in Article 22 of the Dublin Regulation. Moreover, it is in clear breach of the ECtHR’s Tara-
khel judgment, as well as the procedural guarantees in the recast Asylum Procedures Directive and under Articles
4 and 5 of the Dublin Ill Regulation.

1.4. Access to the procedure on the territory

Against a backdrop of rising numbers of asylum applications and continuing deficiencies in reception and proce-
dural structures, including staff and resource shortages, 2014-2015 has seen an ongoing and intensified pattern
of difficulties in procedural access for applicants who are within the territory.

With arrivals averaging 1,000 per day on the Greek islands and over 200,000 in total since the beginning of 2015,445
Greece’s procedural and reception services are significantly below the needs of the asylum seeking population.
Despite being prescribed for in law many reception structures are still non-existent, which leaves many exposed
to being administratively detained for unspecified periods of time.*¢ As described in Chapter Il, Section 5, where
first reception services do exist they are often characterised by a lack of staff and capacity leading to overcrowded
premises and acute waiting times for registration. Permeating through to Regional Asylum Offices (RAOs), current
staffing equates to major delays on the mainland and islands for registration, as described below on the RAO in
Attica.*4” Changes to the registration procedure via Skype appointments have done little to ease this pressure with
a general risk that the applicant will be detained and subject to deportation during this waiting period.*4

Additionally, resource capacity continues to signify a major hurdle to access in ltaly where there is a lack of ca-
pacity with the police to provide information to asylum seekers at the time of registration as well as a shortage of
interpreters during any stage of the procedure.*® Consequentially this means information guarantees provided
by Article 6, 8 and 19 of the recast Asylum Procedures Directive are dispensed with.**° Indeed a constant lack of
information flow has been reported in Italy, Malta and Cyprus with reports stating that information on the appli-
cants’ rights and procedural steps has been omitted during registration. In Cyprus, for instance, there is a complete
absence of written material for certain stages of the procedure, i.e. on subsequent applications and information for
unaccompanied children.**!

2. The use of accelerated and prioritised procedures

The Asylum Procedures Directive and its recast make provision for the possibility of applying special procedures
to deal with specific caseloads which may warrant swifter decisions. Whereas the previous Asylum Procedures
Directive drew no legal distinction between “prioritised procedures” or “accelerated procedures”,*? the recast Di-
rective clearly distinguishes the two.*5® As explained in the Preamble to the recast Asylum Procedures Directive,
prioritised procedures entail a more rapid examination of claims “without derogating from normally applicable pro-
cedural time limits, principles and guarantees”,*>* while accelerated procedures differ from regular procedural rules

444. This information has been gathered from a series of communications by email and a meeting with the Flemish Refugee
Council. Whilst Article 22 of the Dublin Regulation does allow for circumstantial evidence to be used when proving the
responsible Member State, such evidence must be of an evidentiary value, namely that it is coherent, verifiable and suf-
ficiently detailed.
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446.UNHCR, UNHCR observations on the current asylum system in Greece, December 2014, available at http://bit.ly/1NP-
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“in particular by introducing shorter, but reasonable time limits for certain procedural steps”.4% Accelerated proce-
dures involve appeals subject to shorter time-limits and which often have no (automatic) suspensive effect over
removal decisions,*® thereby exposing asylum seekers to the risk of deportation before their appeal is decided.

The recast Directive makes a more visible normative distinction between prioritisation and acceleration of process-
ing applications in the asylum procedure. On the one hand, Member States are encouraged to favourably prioritise
applications from persons with manifestly well-founded claims or vulnerabilities warranting special protection. On
the other, unfounded or manifestly unfounded applications can be accelerated under a less protective procedural
regime, on the assumption that they will most likely be rejected.

2.1. Accelerating ostensibly unfounded applications

For some countries, accelerated procedures are an integral procedural tool in the asylum process. Between March
and December 2014, for instance, France and Belgium channelled approximately 30% of their caseload into the
accelerated procedure, while over 50% of cases were dealt with under such a procedure in Luxembourg.*5"

The amendments brought about by the recast Asylum Procedures Directive to the scope for applying accelerated
procedures raise critical questions relating to implementation in national law. At first reading, the recast Directive
brought about welcome amendments by curtailing the scope for applying such procedures, as it limited the use
of accelerated procedures, which was subject to 15 indicative and non-exhaustive grounds under the 2005 Direc-

tive,*® to an exhaustive list of 10 grounds:

Article 23(4) Directive 2005/85/EC

a. the applicant has not raised issues relevant to
refugee or subsidiary protection status;

b. the applicant clearly does not qualify for interna-
tional protection;

c. the application is unfounded due to the appli-
cant's coming from a “safe country of origin” or
“safe third country”;

d. the applicant has misled the authorities by pre-
senting false documents or withholding relevant in-
formation relating to identity and nationality which
could adversely affect the decision;

e. the applicant has filed another application with
different data;

f. the applicant has not presented information es-
tablishing with a reasonable degree of certainty his
or her identity or, in bad faith, he or she has de-
stroyed or disposed of identity or travel documents;
g. the applicant has made inconsistent, contradicto-
ry, improbable or insufficient representations which
make his or her claim unconvincing;

h. the applicant has submitted a subsequent appli-
cation;

i. the applicant has failed without reasonable cause
to lodge an application earlier;

j. the applicant is making an application to delay or
frustrate the enforcement of a return decision;

k. the applicant has failed without good reason to
comply with obligations to present him or herself
and report to the authorities;

Article 31(8) Directive 2013/32/EU

a. the applicant has only raised issues not relevant to refugee
or subsidiary protection status;

Deleted

b. the applicant comes from a “safe country of origin”;

c. the applicant has misled the authorities by presenting
false documents or withholding relevant information relating
to identity and nationality which could adversely affect the
decision;

Deleted

d. it is likely that, in bad faith, he or she has destroyed or
disposed of identity or travel documents;

e. the applicant has made inconsistent, contradictory, im-
probable or insufficient representations which make his or
her claim unconvincing;

f. the applicant has filed an admissible subsequent appli-
cation;

h. applicant entered or stayed irregularly in the territory and,
without good reasons, did not present him or herself to the
authorities to file an application as soon as possible;

g. is making an application to delay or frustrate the enforce-
ment of a return decision;

Deleted

455. Recital 20 recast Asylum Procedures Directive.
456. Article 46(6) recast Asylum Procedures Directive.

457. EASO, Annual Report on the Situation of Asylum in the EU 2014, 90.
458. CJEU, Case C-175/11 HID, Judgment of 31 January 2013, para 70.



I. the applicant entered or stayed irregularly in the
territory and, without good reasons, did not present
him or herself to the authorities to file an application
as soon as possible;

Incorporated in (h)

j. the applicant is a danger to national security or has been

m. the applicant is a danger to national security or expelled for reasons of public security and public order.

has been expelled for reasons of public security
and public order;

i. the applicant refuses to be fingerprinted;
n. the applicant refuses to be fingerprinted;

o. the application is made by an unmarried minor
after the application of the parents responsible for
him or her was rejected, and presents no new ele-
ments.

Deleted

The implementation of these procedures creates a number of risks of legal uncertainty and arbitrariness in prac-
tice. While some form of acceleration of certain applications is common practice across all countries covered by
AIDA, the legal status of these procedures of expediency is not always defined with precision in domestic asylum
systems. The comparison of procedural frameworks across countries reveal significant shortcomings and dispar-
ities relating to implementation. The following Member States covered by AIDA which are bound by the recast
Asylum Procedures Directive and have formal accelerated procedures have complied with the exhaustive list of
grounds laid down in Article 31(8) at the time of writing: Croatia, France, and Malta.**® While the Netherlands
does not formally have an accelerated procedure, its definition of “manifestly unfounded” applications mirrors
the grounds in the recast Directive.® All others still have other grounds than the ones listed in Article 31(8) of
the recast Asylum Procedures Directive in their national legislation. The real impact of the implementation of the
strengthened procedural standards agreed in 2013 with respect to accelerated procedures therefore remains yet
to be seen, as compliance in national legislation seems to be problematic.

Moreover, there is a gap in certain countries between acceleration prescribed by law and the use of accelerated
procedures in practice. For example, certain AIDA countries have formally established accelerated procedures
which remain ‘dead letter’ in practice. In a commendable approach, Cyprus treats applications from “safe coun-
tries of origin” under a fast-track version of the regular procedure, rather than the formal accelerated procedure.
This means that such applicants in practice benefit from more generous safeguards in relation to appeal than
those foreseen in the law.*¢" To illustrate, asylum seekers have 20 days to lodge an appeal against a negative
decision, rather than 10 days as set out in the accelerated procedure. Similarly, Malta does not apply its stricter
accelerated procedure during first instance procedures in practice.*6?

Manifestly unfounded applications and the “safe country of origin” concept

Under Articles 36-37 of the recast Asylum Procedures Directive, Member States may designate a country as a
“safe country of origin” where its nationals are “generally and consistently” at no risk of persecution or serious harm
on the basis of the law, political situation and general circumstances.*6® The “safe country of origin” concept differs
from the “safe third country” concept, which is defined under Article 38 to cover countries able to afford protection
from persecution and serious harm, to which an asylum seeker has a connection and may reasonably travel.

This designation, done in a national list, is currently practiced in Austria, Belgium, Germany, France,** Malta,
the UK and Switzerland, while Hungary only adopted a list of safe countries of origin in July 2015.465 However,
even countries which have not laid down or do not apply the “safe country of origin” concept tend to make determi-
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nations on the unfoundedness of specific nationalities as a matter of administrative practice. Sweden, for example,
accelerates the processing of any nationalities considered manifestly unfounded, most frequently from Western
Balkan countries,*® thereby treated as safe countries of origin in all but name. Greece, on the other hand, opts for
more subtle acceleration for specific nationalities, by laying down a shorter validity for permits granted to certain
nationalities of asylum seekers. As opposed to a duration of validity of 4 months, certain nationals are granted a
3-month asylum seeker’s card (previously this card was only valid for 45 days).¢” This implies a singling out of
specific nationalities by the Asylum Service as subject to faster decision-making. For that reason, the use of the
safe country of origin concept should be understood in a broader sense to include not only legally defined lists of
safe countries but also presumptions of unfoundedness for certain nationalities in administrative practice.

The following table sketches out the main countries of origin that are determined as “safe” in EU+ countries, wheth-
er in a safe countries of origin list or as a matter of administrative practice:*®

Country of origin Listed as “safe country of origin” Otherwise manifestly unfounded
Albania AT, BE, DK, FR, HU, LU, UK, CH BG, CZ, GR, SE, NO
Bosnia-Herzegovina AT, BE, DE, DK, FR, HU, LU, UK, CH BG, CZ, SE, NO
FYROM BE, DE, DK, FR, HU, LU, UK, CH BG, CZ, SE, NO
Kosovo AT, BE, DK, HU, LU, UK, CH CZ, SE, NO
Montenegro AT, BE, DK, FR, HU, LU, SK, UK, CH BG, CZ, SE, NO
Serbia AT, BE, DE, DK, FR, HU, LU, UK, CH BG, CZ, SE, NO
Georgia FR BG, GR, NO
Moldova DK, FR, UK, CH
Bangladesh AT, BG, CY, GR
India BE, FR, MT, UK, CH BG
Pakistan AT, CY, GR
Mongolia DK, FR, UK CZ, SE, NO
Senegal DE, FR, LU, MT, CH
Ghana DE, FR, LU, MT, SK, CH, UK (for men) BG
Nigeria UK (for men) BG
Benin FR, LU, MT, CH
Gabon MT
Botswana MT
Kenya SK, UK (for men)
Chile MT NO
Uruguay MT
Jamaica MT, UK
Ukraine LU, UK BG, NO

Sources: AIDA country reports; EMN Query on Safe Countries of origin and safe third countries, 22 December
2014; EMN Query on the concept of safe country of origin in relation to Albania, Kosovo, Macedonia (FYROM),
Serbia, Montenegro, Bosnia and Herzegovina, 30 March 2015; European Commission, Information Note on the
follow-up to the European Council Conclusions of 26 June 2015 on “safe countries of origin”.

This overview of safe country of origin determinations indicates the piecemeal, heterogeneous approach taken by
Member States and associated countries with regard to presumptions of safety. While certain nationalities are in
some form deemed as manifestly unfounded by as many as 13 countries, the same is not true for other countries
such as Georgia, Moldova, Ukraine, Pakistan, Bangladesh, India, Mongolia, Nigeria or Senegal.

Albania, Bosnia-Herzegovina, FYROM, Kosovo, Montenegro and Serbia, consistently grouped as “Western
Balkan countries” by EASO, are most commonly cited as nationalities producing manifestly unfounded applica-
tions with regard to international protection by asylum authorities and EU institutions. Across a number of AIDA
countries, applicants originating from these countries are faced with accelerated or otherwise expedient proce-
dures, which in most cases result in a negative decision. Beyond adversely raising the requisite burden of proof for
asylum seekers to rebut presumptions of safety, these determinations also entail short procedural time-limits and
time-constrained appeal rights, which are further discussed below.
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According to EASO, as of February 2015, Germany only prioritises applications from Kosovars and no longer pri-
oritises claims by FYROM, Bosnia-Herzegovina and Serbia.*°® These accelerated cases lead to decisions within
less than 6 months; the shortest processing time in early 2015 was an average of 3.7 months for Kosovar and
Serbian applicants. Sweden, for its part, does not apply the “safe country of origin” concept but treats applications
from nationals of these countries as manifestly unfounded applications, which are subject to a 3-month proce-
dure.*” In Austria, under the accelerated procedure, applications from Kosovars were processed within 12 days at
the end of 2014 and beginning of 2015.4" Conversely, Switzerland expedites the processing of these applications
even further, as they are examined under its 48-hour procedure, coupled with a reduction of material reception
conditions. This has been described by EASO as yielding “the best results” in deterring Western Balkan applicants
from seeking protection in Switzerland.*™

However, there are dangers in applying a singular approach to asylum seekers from all Western Balkan countries
on the basis of the assumption that they have all manifestly unfounded claims. The EU recognition rates for the
different countries were not uniform for all 6 nationalities in 2014, while discrepancies were further exacerbated
during the first quarter of 2015.

Country of origin EU recognition rate in 2014 EU recognition rate in 2015 Q1
Albania 7.1% 11.6%
Bosnia-Herzegovina 4.5% 7.1%
FYROM 0.8% 0.8%
Kosovo 6.2% 1.4%
Montenegro 3.3% 1.7%
Serbia 1.7% 1%

Source: Eurostat, First instance decisions on applications by citizenship, age and sex Quarterly data (rounded),
migr_asydcfstq.

For instance, in 2014, France granted international protection in 555 out of 5,840 first instance decisions to Alba-
nian applicants (9.5%), and in 115 out of 890 first instance decisions during the first quarter of 2015 (12.9%). In
that respect, presuming the manifest unfoundedness of applications of asylum seekers from all Western Balkan
countries seems more tenuous a conclusion when looked at from the perspective of Albanian nationals, rather than
Serbian or Macedonian nationals.

At the same time, discrepancies exist between “safe country of origin” determinations even within the same region.
In the Western Balkan context, otherwise assumed as a paradigm of safe country of origin, Kosovo is not consid-
ered safe by Bulgaria, Germany and France,*”® while FYROM does not figure in Austria’s national list, and Slo-
vakia only considers Montenegro to be a safe country. Advocating for a common EU approach to safe countries
of origin therefore runs the risk of a ‘race to the bottom’ in protection standards by standardising presumptions of
safety in the name of convergence, as discussed in Chapter Il, Section 2.3.

Moreover, a common approach to “safe country of origin” determinations seems even more difficult in respect
of countries beyond the Western Balkan region. Take Senegal for example. The protection needs of applicants
originating from Senegal have been highlighted, not least with regard to persons facing persecution for reasons of
sexual orientation, as recognised by the CJEU in its X, Y & Z ruling.4”* Out of a total of 3,060 decisions on appli-
cations from Senegalese applicants in 2014, 1,050 were granted international protection at first instance, thereby
reaching a 34% recognition rate EU-wide. During the first quarter of 2015, 305 out of 804 first instance decisions
on Senegalese applicants were positive, raising the EU recognition rate to 36%.47°

Senegal figures in the safe country of origin lists of France, Germany, Luxembourg, Malta and Switzerland.
While Germany, Switzerland and Malta have granted no protection to Senegalese applicants during this period,
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Update (hereafter “Western Balkans Update”), May 2015, available at: http://bit.ly/1EY8NDb, 30.
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France has granted international protection in 80 out of 290 first instance decisions in 2014 (28%), and in 15 out of
55 decisions during the first quarter of 2015 (27%). These figures indicate that almost one out of three Senegalese
nationals applying in France are deemed in need of international protection.

Furthermore, some “safe country” designations by some Member States do not concern all applicants for inter-
national protection. The UK, for instance, deems a number of countries to be safe only for men; this includes
Gambia, Ghana, Kenya, Liberia, Malawi, Mauritius, Ecuador and Sierra Leone. This creates further discrepancies
in the way presumptions of safety are developed in the EU. Ghana is also designated as a “safe-for-men country”
by Luxembourg, but as a generally safe country by Bulgaria, France, Germany, Malta, Slovakia and Switzer-
land.*7

Consequences of safe country of origin designations

The use of accelerated procedures is constrained by procedural requirements of fairness, guaranteed under Ar-
ticles 41 and 47 of the EU Charter of Fundamental Rights, which are all the more crucial given that accelerated
procedures generally entail swift rejection of applications. According to EASO, 89.3% of applications examined
under the accelerated procedure in the EU between March and December 2014 led to a negative decision.*”” The
effectiveness of those procedural guarantees depends on the provision of sufficient time for asylum seekers to
defend their claim and to be able to adequately prepare to appeal a negative decision.*”®

However, the deadlines for lodging an appeal in the accelerated procedure leave asylum seekers with very tight
time-constraints to prepare their case. For instance, while in France, decisions in the accelerated procedure are
appealable within 30 days as in the regular procedure, in Belgium and Greece the time-limit is 15 days, in Aus-
tria it is 14 days, and in Hungary only 3 days. In addition, appeals in the accelerated procedures often have no
automatic suspensive effect. Therefore asylum seekers may be deported or placed in detention for that purpose
pending an appeal, as was the case in France until the asylum reform in July 2015.47°

In that respect, it is highly questionable whether the use of “safe country of origin” concepts in the asylum proce-
dure is in line with precepts of procedural fairness but also equality before the law. Interpreting similar provisions
in relation to Designated Countries of Origin in Canada, the Canadian Federal Court has recently delivered an
interesting judgment on this issue in YZ v Minister of Citizenship and Immigration.**° The Court found that the dif-
ferential treatment afforded to nationals of Designated Countries of Origin, which meant they could not benefit from
appeal rights, amounted to discrimination on grounds of “national origin” which is expressly prohibited by Article
15 of the Canadian Charter of Rights and Freedoms.*" Interestingly, the claimants also referred to a breach of the
non-discrimination clause in Article 3 of the Refugee Convention, which was however not commented on by the
Court.

The Federal Court went on to explain that the creation of two classes of asylum seekers, those who come from
“safe” countries and those who do not,

“[Plerpetuates a stereotype that refugee claimants coming from [safe countries] are somehow queue-jumpers or
‘bogus’ claimants who only come here to take advantage of Canada’s refugee system and its generosity."8

The Canadian ruling engages in a very important legal scrutiny of the “safe country of origin” concept as one that
discriminates between classes of asylum seekers and that exacerbates stereotypical presumptions of abuse.
Bearing in mind the EU’s ever-heightened discourse on preventing abuses of its Member States’ asylum systems,
discussed in Chapter Il, Section 2.3, the Canadian Court’s observations are equally relevant to the debate on use
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of the safe country concept in Europe.

2.2. Prioritising manifestly well-founded applications

The provision on prioritised procedures in Article 31(7) of the recast Asylum Procedures Directive allows Member
States to fast-track the processing of claims presenting manifest protection needs under the regular procedure.
The possibility of applying swifter processes for recognising international protection has already taken shape in
several countries with regard to specific nationalities which are broadly agreed at EU level as needing protection
such as Syrian or Eritrean applicants. Without explicitly defining nationalities, the Council Decision on relocation
discussed in Chapter Il, Section 2.1 impliedly confirms that these two nationalities, as well as Iraqis, warrant faster
procedures in order to be rapidly granted protection status.

Nationalities presumed to present manifestly well-founded applications

Syrians benefit from fast-track processing in Germany,*®® Bulgaria, Cyprus, Greece and the Netherlands, while
this is no longer the case in Sweden.*®* Prioritisation occurs as a matter of administrative practice rather than law
in these countries.

How ‘fast’ are these fast-track procedures in practice? Time-limits can vary between countries. In Greece, Syrians
whose claims are prioritised receive a decision on the same day of the registration of their application, while in the
Netherlands the procedure takes 4 days.*®

However, priority is not always unequivocally applicable to all applicants originating from Syria. In Greece, for
example, the fast-track processing scheme introduced in September 2014 for Syrian applicants, who are issued
with a decision on the same day as their registration with the Asylum Service, is only available to Syrians who
lodge their first asylum application and hold valid identification documents.“® This fast-track procedure for Syrians
is guaranteed through emergency AMIF funding as of June 2015,% as the Asylum Service RAO of Attica has oth-
erwise stopped registering new applications as of May 2015 due to human resource constraints.*

For its part, Austria only applies fast-track processing in respect of resettled Syrians.®® Beyond the AIDA context,
Spain also provides for a fast-track procedure for Syrians, but only for those who apply in the enclaves of Ceuta
and Melilla in Northern Africa.*%°

Beyond the ‘commonly agreed’ manifestly well-founded claims of Syrian and Eritrean nationals, however, the
treatment of other nationalities that are largely recognised as in need of international protection is much more
rarely channelled in prioritised procedures. Iraqi nationals are subject to fast-track procedures only in Germany.**"
On the other hand, applications from Somali nationals, sometimes prioritised in Sweden,**? are no longer fast-
tracked.*®

The risk of “protection lottery” will therefore remain equally palpable even when the recast Asylum Procedures
Directive rules are transposed into national legislation. Contrary to the Directive’s aim to “limit the secondary move-
ments of applicants for international protection between Member States, where such movements would be caused
by differences in legal frameworks”,*** the heterogeneity of arrangements on procedural speed across AIDA coun-
tries makes the Member State where the application will be examined all the more relevant for applicants.
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Other grounds for prioritised procedures

Beyond fast-tracking applications from nationalities presumed to present manifestly well-founded claims, several
countries have introduced special procedures aimed at prioritising the processing claims from vulnerable asylum
seekers. An illustrative example is the case of unaccompanied children, whose applications are prioritised in Hun-
gary, ltaly, Malta, as well as Turkey.

3. The application of the Dublin Ill Regulation

3.1. The family unity criteria

An October 2014 study for the European Parliament stressed that the Dublin criteria are applied in a widely differ-
ent manner across Member States, whereby “some Member States implement Dublin ‘by the book’, while others
show greater flexibility, namely in the application of the family unity criteria.”%

The primacy of family unity amongst the responsibility criteria of the Dublin Regulation gives priority to asylum
seekers’ right to family life above all other criteria relating to the issuance of residence documents or visas or ir-
regular entry. The way in which these provisions are interpreted and applied by the different Dublin Units remains
highly unclear to date, however.

One of the main critiques of the Dublin Il Regulation related to the restrictive reading of family criteria in a signifi-
cant number of Member States, which resulted in a marginal rate of family-related transfers across the EU.*¢ Even
under the Dublin Ill Regulation, however, Member States continue to adopt unduly stringent interpretations of the
family unity criteria. In Austria, for example, the family criteria are not considered applicable unless every asylum
seeker in the family has mentioned the existence of family members in the application they make in the respective
Member States where they are present.*” Moreover, the Office for Immigration and Asylum (BFA) may request
DNA tests to substantiate family links, which need be paid for by the asylum seeker him or herself and may only
be refunded after arrival in Austria, if the test is positive.4%

Conversely, the majority of outgoing requests submitted by Greece relate to family unity criteria in respect of appli-
cants who transit through Greece and make their first application in another Member State. Nevertheless, deficien-
cies in the country’s asylum procedure may hamper family reunification in practice. As regards unaccompanied
children in particular, the severely dysfunctional guardianship system, as well as the shortage of staff to escort
children during the transfer to another country, result in unacceptable delays in Dublin procedures.**®

Under Dublin I, the case therefore remains for certain countries that the vast majority of Dublin cases were in fact
decided on the basis of Eurodac data rather than family unity in 2014.5%

3.2. The discretionary clauses

Article 17 of the Dublin Il Regulation has brought together what were formerly the “sovereignty clause™' and the
“humanitarian clause” under a general rubric of “discretionary clauses”. While the structure of the new Regula-
tion draws a clearer divide between the mandatory and optional criteria applicable in Dublin responsibility-determi-
nation, it may somewhat blur the different functions between the two provisions.
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On one hand, the “humanitarian clause” in Article 17(2) triggers protective considerations relating to the individual
situation of the transferred asylum seekers, where humanitarian grounds come into play. In K v Bundesasylamt,
the CJEU found that the “humanitarian clause” should be broadly interpreted as implying an obligation to bring
together family members beyond those envisioned by Articles 8-11,5 so as to ensure its effectiveness,’** and to
guarantee applicants’ effective access to the procedure.®

On the other hand, the “sovereignty clause” in Article 17(1) appears as a free-standing discretionary provision,
subject to no conditions.5%

Based on an effet utile logic, the “sovereignty clause” and “humanitarian clause” should be construed as applicable
to different situations. Yet the drafting of the Dublin Regulation leaves the choice of discretionary clause open to
Member States, as long as some form of discretion is invoked to undertake responsibility for an asylum application.
The lack of clarity in the boundaries between the two clauses risks resulting in opaque, non-transparent application
of the provisions in practice. There is very little data available to date and apparently a reluctance amongst asylum
authorities to share information on the way in which they apply the discretionary provisions in practice and on the
difference in scope, if any, attributed to Article 17(1) and Article 17(2).5°" In Switzerland, for instance, the Federal
Administrative Court has held that the same humanitarian considerations are used for the application of both the
“sovereignty clause” and the “humanitarian clause”.5%®

The application of the two clauses varies significantly between AIDA countries. While the majority of Member
States apply some form of discretionary provision in respect of vulnerable applicants or on health-related grounds,
the choice of clause is rarely principled. For example, Austria used the “sovereignty clause” to preclude the trans-
fer of a vulnerable Syrian national to Italy in 2014.5°® However, Sweden has undertaken responsibility for 37 cases
in 2014 and 126 in 2015,%'° without any clear distinction between “sovereignty clause” and “humanitarian clause”.
In its May 2015 report on the Western Balkans, EASO mentions that the Swedish Migration Agency has used the
sovereignty clause in respect of Kosovar applicants transiting through Hungary, with a view to rejecting their claims
and directly returning them to Kosovo rather than pursuing a Dublin transfer to Hungary.5"

Austria and Germany also seem to resort to the “sovereignty clause” for practical reasons which may not nec-
essarily involve humanitarian considerations. Austria has used the clause in line with the need to avoid lengthy
duration of admissibility procedures determining the Member State responsible,®'? while Germany took over re-
sponsibility for 2,225 cases due to “factual impediments to transfer” in 2014 .51

In other cases, the criteria for the application of the discretionary clause may vary within a country. In France, for
instance, health grounds resulting in an applicant’s unfitness to travel have led the Prefectures to apply the “sov-
ereignty clause” in Paris, but not in Nice.5"

Finally, another critical issue with regard to the application of the “discretionary clauses” relates to discrepancies
in whether the provision may be invoked by an individual applicant across AIDA countries. By way of example, in
Switzerland, the “sovereignty clause” is not deemed self-executing, so it can only be relied upon in conjunction
with another legal provision,’'® whereas in Austria asylum seekers may directly request authorities to consider
applying the “sovereignty clause”.5'® Conversely, in the UK, while details of family members are routinely sought
during the screening interview, the applicant is not advised of the possibility of asking for the discretionary or sov-
ereignty clauses to be invoked. The possibility of relying on these clauses is only likely to be raised if the applicant
seeks to mount a legal challenge against a Dublin decision.?'” Additionally, where the applicant is detained in-coun-
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try and Dublin procedures are applied as a consequence of taking fingerprints and a Eurodac ‘hit’, screening may
be bypassed altogether. Beyond undermining the hierarchy of Dublin criteria in practice through the omission of
family unity considerations, the authorities’ failure to proactively consider the applicability of discretionary clauses
renders Dublin procedures more administratively cumbersome, which is at odds with the CJEU’s prescriptions in K
for a broad use of “humanitarian clause” which would ensure effective access to the asylum procedure.

The application of this discretionary clause is closely connected to questions of solidarity between Member States
in the CEAS. While it has widely been stressed that the Dublin Regulation does not purport to establish a mech-
anism sharing responsibility for applications among Member States, but merely one that allocates responsibility
based on objective criteria, in its European Agenda for Migration, the European Commission indicates that the
Dublin system should have a responsibility-sharing component which is currently not reflected in practice: “the
mechanism for allocating responsibilities to examine asylum applications is not working as it should. In 2014, five
Member States dealt with 72% of all asylum applications EU-wide.”'® The Commission continues by stating that
Member States:

“[S]hould allocate the resources needed in order to increase the number of transfers and cut delays, consistently
apply the clauses related to family reunification, and make more regular use of the discretionary clauses, allowing
them to examine an asylum application and relieve the pressure on the frontline Member States.”*'°

In that respect, the European Agenda on Migration draws an unequivocal political linkage between the discretion-
ary clauses and interstate solidarity. In legal terms, this linkage stems from the duty to read Article 17 of the Dublin
Il Regulation — as any measure of the CEAS — in line with the principle of solidarity enshrined in Article 80 TFEU.

In that respect, the recent measures taken by Germany with regard to the treatment of Syrian nationals in Dublin
procedures demonstrate a protective and solidarity-driven approach in the application of the Dublin Regulation.

Germany’s moratorium on Dublin procedures for Syrians

The Federal Office for Migration and Refugees (BAMF) issued internal instructions to asylum authorities on 21
August 2015. According to the instructions, asylum authorities in Germany are to suspend Dublin procedures
concerning Syrian nationals. Dublin procedures that have already been initiated in relation to Syrians are to
be cancelled, in order for Germany to become the Member State responsible for processing their claims under
the Regulation. This entails that pending appeals against Dublin decisions before courts are to be settled in
favour of appellants, while enforceable return orders for Dublin transfers to other countries are to be revoked.

Newly applying Syrian asylum seekers are to be immediately channelled into the regular asylum procedure
and will not be given the Dublin questionnaires usually provided to applicants upon registration.%?

4. Detention

4.1. Grounds of detention

Following on from the 2013/2014 AIDA annual report, the grounds for detention listed in Article 8(3) of the recast
Reception Conditions Directive have not been transposed, either due to opt-outs or because the grounds are not
considered applicable, in Belgium,?' Ireland and the UK. In other countries where recast provisions are pending
adoption (Cyprus, Poland), or where proposals are in the midst of being or have not yet been drafted (Greece,
Sweden) there are clear grounds of detention in national law which go beyond those provided in the recast Recep-
tion Conditions Directive. For example in Greece, which appears to have mimicked the UK’s Detained Fast-Track
system, the rapid and complete examination of an asylum application is also a ground for continuing the detention
of an asylum seeker who applies from detention.522
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Additionally in Poland wide definitions have been attributed to the notions of national security or public order.5?®
Moreover, in Malta detention is enforced as part of a procedure related to access and admission to the territory,
allowing for a systematic use of detention at the border where an individual does not have the requisite docu-
ments.524

A noteworthy commitment was made by Greece in February 2015 to change its detention policy and to close down
the Amygdaleza Pre-Removal Detention Centre near Athens within 100 days.52° This move came as a substantial
shift in immigration detention policies in Greece, which have been consistently criticised as systematic and incom-
patible with international human rights standards.>?¢ Beyond being a catalyst for welcome improvements in the
Greek asylum procedure, this policy approach could be a strong call for other countries to refrain from detaining
asylum seekers. It should be noted, however, that as of August 2015 the Amygdaleza centre is still operating.

Whilst there have been welcome changes in Greece with a maximum period of detention being limited to 6 months
and the immediate release from detention of vulnerable persons,®?” and in Cyprus where asylum seekers working
in prohibited sectors are no longer detained for undeclared work,%?® there are also worrying legislative amendments
in Bulgaria relating to the transposition of Article 8-11 of the recast Reception Conditions Directive. In particular,
provision is made for a general detention regime of all asylum applicants with detention being a default position
rather than an exception.> In obvious violation of the principle that detention must be necessary, proportional
and subject to an assessment of other less coercive alternative measures, such an amendment, if adopted, would
breach Article 31 of the Refugee Convention as well as Article 37 of the UN Convention on the Rights of the Child.

Detention of asylum seekers subject to transfers under the Dublin Ill Regulation has been the subject of litigation in
several Member States. In February 2015, detention of asylum seekers pending a Dublin transfer was sanctioned
as unlawful in Austria due to the absence of Dublin-specific grounds in the law.5® This ruling has been followed
by a regional court in the Czech Republic,%' which cited both the Austrian judgment and a 2014 German Federal
Administrative Court’s judgment,5*2 to conclude that the application of general detention provisions in Dublin pro-
cedures was unlawful. Even though Article 28 of the Dublin 1ll Regulation has been in force since the beginning
of 2014, the concept of “significant risk of absconding” for the purpose of detention in Dublin procedures has not
yet been defined in the majority of AIDA countries to date, with the exception of Austria, Germany, Croatia, the
Netherlands and Switzerland; while other countries such as Poland are currently drafting reforms aimed at inter-
preting this ground of detention in national law. Hungary, on the other hand, uses the general “risk of absconding”
detention ground to detain asylum seekers in the Dublin procedures.’*

The definition of the “risk of absconding” for the purposes of the Dublin Regulation varies between different coun-
tries and tends to be widely construed by reference to numerous criteria. In Austria, as of June 2015, such a risk
exists where objective facts justify the assumption that a person will evade the procedure or deportation or will
otherwise frustrate the procedure. In that assessment, particular regard is given to whether (a) the person has
avoided or hampered a deportation order; (b) the person has violated a travel ban; (c) an expulsion order is made
or the asylum application has been withdrawn; (d) the person is in pre-deportation detention at the time he or she
lodges the application; (e) it is likely that another country is responsible under the Dublin Regulation, namely as the
person has lodged multiple applications or intends to travel on to another country; (f) the person does not comply
with alternatives to detention; (g) the person does not comply with cooperation or reporting duties; and (h) there is
a sufficient link with Austria such as family relations, sufficient resources or secured residence.5*
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In Croatia, the risk of absconding is also broadly defined in the law adopted in July 2015. The risk is determined
with regard to previous attempts to leave the country, refusal to submit identification, provision of false information
on identity or nationality, violations of house rules in the Reception and Accommodation Centre, a Eurodac ‘hit’, as
well as refusal to be transferred.5®®

Switzerland also makes reference to a wide range of criteria for defining the “risk of absconding”. These include
cases where the asylum seeker: (a) refuses to disclose his or her identity or to cooperate with the authorities;
(b) demonstrates conduct in Switzerland or abroad which allows the authorities to believe that he or she will not
comply with instructions; (c) lodges multiple applications under different identities; (d) departs from the designated
area of residence or entry in a prohibited area; (e) crosses the border in violation of an entry ban and may not
be immediately removed ; (f) irregularly resides in the country and lodges an application with the sole purpose of
frustrating a return order; (g) poses a serious threat to other persons or is being tried for a criminal offence; (h) has
been convicted of a crime; or (i) denies holding or having held a residence permit or visa from another Dublin State
or having lodged an asylum application there.5%

The definition recently adopted by Germany seems equally open-ended. The risk of absconding is deemed to be
present where the following criteria are applicable where a person: (a) has not disclosed his or her whereabouts
or has not specified an address where he or she can be reached; (b) conceals his or her identity, in particular by
destroying or disposing of identity or travel documents or by submitting a false identity; (c) refuses to disclose his
or her identity and the authorities may conclude, based on the circumstances of the case, that he or she intends
to frustrate a return order; (d) has paid sums of money for his or her irregular entry in Germany, which are so
substantial for him or her that it may be concluded that he or she will prevent the deportation in order for these
expenses not to be in vain; (e) has expressly stated that he or she wishes to avoid deportation; (f) in order to avoid
the impeding deportation, has made other preparatory acts of comparable weight that cannot be overcome by the
use of direct coercion.5%”

Several of these grounds relating to irregular entry and the lack of identity of travel documents as factors conducive
to a risk of absconding are particularly problematic in light of the obligation of non-penalisation of irregular entry
under Article 31 of the Refugee Convention. Other objective criteria such as the existence of social ties or resourc-
es in Austria or the payment of money to irregularly enter Germany are also concerning, as they give the “risk of
absconding” a considerably far-reaching scope. More generally, however, ECRE has questioned the very basis
for detaining asylum seekers for the purpose of transferring them to another Member State, from the perspective
of human rights and EU law.%® The ECtHR has ruled that asylum seekers may not be deported before their claim
has been examined in substance, and may thereby not be detained for the purpose of deportation under Article 5
ECHR. Given that asylum seekers enjoy a right to remain on the territory of a Member State pending the exami-
nation of their application,® which does not cease until they are effectively transferred to the territory of another
Member State,** detaining an asylum seeker with a view to forcibly transferring him or her is not permissible under
the right to liberty. Under an appropriate reading of the EU’s fundamental rights standards and the asylum acquis,
Member States should not be allowed to apply detention in Dublin procedures.

Moreover, important developments relating to the grounds of detention have surfaced in the UK on the Detained
Fast-Track System (DFT), which has been subject to a series of litigation of late and has resulted in the suspension
of the DFT.5' Indeed, the most recent Court of Appeal case has upheld the High Court’s finding that the hearing of
appeals in the DFT was structurally unfair and unjust.54?

The argumentation presented in both cases takes a different route from previous litigation from the NGO Detention
Action, which successfully argued that the Home Office had not indicated a policy change on the criteria for deten-
tion during the appellate stage, i.e. detention on grounds of a risk of absconding to detention on the basis of ad-
ministrative convenience.5*® Instead, the judgments from June and July of this year focus on whether the Tribunal
Procedural Committee had made the Fast-Track procedural rules, which govern appeals to the First-Tier Tribunal
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where the Secretary of State for the Home Department (SSHD) has refused an asylum application, accessible
and fair.>* Thus the reasoning of the Court is highly pertinent and could have widespread ramifications in other
jurisdictions where appeals are carried out in detention and subject to truncated time-tables. This is particularly so
since both the High Court and Court of Appeal surmised that the time limit of 7 days between the date of refusal
of the decision and the hearing of the appeal is insufficient to argue, amongst other things, that the appeal cannot
be justly determined in the curtailed time limit available and to rebut the substantive adverse findings of the SSHD
on the person’s asylum application. These challenges are exacerbated by the complex nature of issues raised as
well as the detention itself, which constitutes a clear impediment to accessing and receiving instructions from a
client.>** SSHD arguments relating to the efficiency of the DFT system for appeals were discredited by both courts,
who found that the system made it impossible for fair hearings to be carried out. Indeed, given that the Fast-Track
Rules were held as ultra vires, the Court of Appeal lifted the stay on the High Court’s judgment, rendering the ap-
peal system within the DFT unlawful from 26 June 2015.54

Crucially, a recent decision regarding DFT has been handed down by the President of the First-Tier Tribunal who
held that any previous determination of the First-Tier and Upper Tribunal of the Immigration and Asylum Chamber
must be set aside where the appeal was previously heard in the DFT.5*” This consequently means that any appeal
heard in the DFT can be re-considered and heard afresh.5®

4.2. Guarantees for detained applicants and conditions of detention

Article 9(1) of the recast Reception Conditions Directive provides that detention should only be enforced for as
short a period as possible and for as long as the grounds set out in Article 8(3) are applicable. Thus, in the case of
an asylum application made from detention, whether it be initial or subsequent to a rejected asylum decision and
prior to removal, Member States must (re)examine whether an Article 8(3) ground is applicable, if it is necessary
and proportionate and if there are less coercive alternatives to continued detention. Member States are obliged
to release the asylum applicant from detention where continued detention would be in dereliction of the above
guarantees.

In some AIDA countries it is debatable whether this assessment is undertaken at all, rendering any continued de-
tention unlawful. The effectiveness of review remains highly problematic in Hungary, where courts systematically
fail to carry out an individualised assessment of necessity and proportionality of detention, while in a number of
cases analysed by the Hungarian Helsinki Committee the decision of the court contained incorrect personal data of
the applicants concerned.5* In Italy, the applicant will remain in detention during the examination of a subsequent
or initial asylum application made from detention, with apparently no assessment of key requirements of Article
8 and 9 of the recast Reception Conditions Directive being undertaken.%° This is particularly worrying given the
procedural difficulties related to an asylum application carried out in detention, mentioned above, and perfectly
demonstrated, in the case of Italy, by the low recognition rates for people who applied for asylum in detention.®"
Similar practices are also evident in Bulgaria where persons who make an asylum application from pre-removal
detention are held in the detention centre for the registration, interview and determination of the application, again
without the requisite examination into the legality of detention under the recast Directive being carried out.%?

Analogous practice is also apparent in Austria,>® Italy,*** Poland®® and Switzerland.>¢ However, positive chang-
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es on the prolonged maintenance of an asylum applicant in detention pending a (subsequent) application have
been noted in France whereby the Minister of Interior has called for an individual assessment to be undertaken
on the legality of detention where an application for asylum is made from administrative detention.®” Moreover,
in Cyprus a policy change has occurred whereby asylum applications made from detention are subject to a fast-
track procedure where the examination and appeal are to be completed within 30 and 15 days respectively. Where
the decisions are positive then the applicant must be released. This is also the case where a decision has not
been made within 30 days due to the complexity of the applicant’'s dossier, although there have been concerns
that these time limits are not strictly adhered to.% In Malta, legislative amendments have introduced a review of
detention at regular intervals where the person is subject to return proceedings. Review by a Principal Immigration
Officer is rendered obligatory where the detention lasts for more than 3 months.5*® Whilst this is principally applica-
ble for persons who fall under the Returns Directive’®® and appears to specifically relate to the possibility of return
to the country or origin, such reviews have been undertaken where the person is an asylum applicant and have
later been followed by release.

Lastly, with regard to detention conditions, Hungary’s new legislative amendments and practice are highly trouble-
some given that border detention can be carried out at police premises, in overcrowded, insalubrious conditions,
with no access to drinking water for up to 36 hours.*' Recent amendments are also likely to result in prolonging
overcrowding in inadequate detention conditions in asylum detention, given that detention can now be extended
during judicial review procedures.%? Moreover, the conditions of the immigration detention regime in countries
such as Greece and Austria, where immigration detainees may be held in police stations and police detention
centres respectively,® is arguably in contradiction to 2014 CJEU jurisprudence on Article 16 of the Returns Direc-
tive which requires Member States, as a rule, to detain migrants pending removal in a specialised detention facility
and only exceptionally in prisons if Member States cannot provide accommodation in a specialised centre.%* |t
should be noted that the CJEU’s rulings led to an end in the use of prison facilities for the purpose of pre-removal
detention in Germany.%%%

5. Reception conditions and accommodation of families and children

The design of national reception systems varies considerably across the EU%®® and Schengen Associated States.
In general terms, the organisation of reception facilities in the 17 EU+ countries covered by AIDA is carried out as
follows:

Reception centre Individual housing Hybrid (collective and individual housing)
BG, CY, GR, HR, HU, IE, IT, MT, NL, PL SE AT, BE, DE, FR, UK, CH

While a large number of countries have adopted multi-step approaches to accommodation, distinguishing for in-
stance between first and second-line reception, the type of facilities offered in the different stages of accommoda-
tion varies. Typically, in federal states such as Austria, Belgium and Switzerland, but also in the UK, after a first
stay in an initial reception centre, second-line reception is provided in the form of individual housing at federal or
cantonal level. In Germany, both collective and individual housing is provided following the initial reception period,
depending on the region and on the capacities of the local housing market.

On the other hand, in countries such as Italy, first and second-line reception both consist in reception centres, al-
though a distinction is drawn between first reception centres and other accommodation structures. In Greece, First
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Reception Centres have a mission to screen newly arriving migrants and make referrals to the relevant authorities,
and therefore do not provide accommodation.

5.1. Reception capacity in selected Member States

Against the backdrop of increasing numbers of arrivals on their territory, Europe has encountered severe diffi-
culties in providing appropriate reception structures to asylum seekers. A number of countries have made efforts
to expand their reception capacity in order to accommodate higher numbers of persons. For example, France
announced in June 2015 an increase of reception capacity in Centres d’accueil pour demandeurs d’asile (CADA)
by a further 4,000 places, to be provided at the latest by early 2016.%” Belgium, which had been consistently re-
ducing accommodation places through successive cuts since 2012, is also enhancing the capacity of its reception
system by creating an additional 2,950 places.*%®

Italy has increased its reception capacity to 81,000 reception places as of May 2015, the majority of which are
provided through emergency reception centres (CAS). However, the availability of information and transparency
on the operation of the CAS remains scarce, while concerns have been voiced as to the need to house asylum
seekers.%®®

A similar increase in capacity has not been witnessed in Greece, though there have been recent announcements
of planned reception structures in Athens, discussed in Chapter Il, Section 5.

At the same time, it is crucial to recall that Member States have obligations to secure applicants adequate recep-
tion conditions throughout the asylum procedure. Merely refraining from detaining asylum seekers is not enough
in itself; asylum seekers must be given access to appropriate accommodation which meets their needs in order to
benefit from a dignified standard of living throughout the examination of their claim.57° In that respect, significant ef-
forts must be placed in Greece to ensure that applicants released from detention are accommodated in adequate
facilities and are safeguarded from substandard living conditions and destitution, particularly in urban centres such
as Athens. Recalling the ECtHR’s strong pronouncement in MSS v Belgium and Greece,*! which largely remains
relevant to date,’? both detention conditions and living conditions were deemed incompatible with the prohibition
on torture, inhuman or degrading treatment in Article 3 ECHR.

The problems identified in Chapter I, Section 5 with regard to the Greek crisis raise alarming questions around
reception conditions. A limited number of applicants arriving in Greece may benefit from the Dublin Regulation if
they have close family members they can reunite with in another Member State. Others who are found to satisfy
the requirement of “clear need of international protection” would be relocated in another country under the reloca-
tion scheme agreed upon by the Council as discussed in Chapter II, Section 2. Yet the vast majority of applicants
entering Greece are expected to have their claim processed and, if protection is granted, settle there. For those
applicants, the risk of destitution and exacerbation of vulnerabilities remains real even after the government’s
laudable decision to refrain from detaining them.

First “Reception” at the First Reception Centre in Fylakio, Greece

In December 2014, ECRE visited the First Reception Centre (FRC) and the Detention Centre in Fylakio,
Greece.®”® Migrants arriving irregularly in the Evros region, at the Greek-Turkish border, may be detained for
up to 7 days in a police station, or in the Fylakio Pre-Removal Detention Centre, before they are transferred to
the FRC in Fylakio. Although the facility is called a “reception centre” and the conditions are better than in the
Fylakio Detention Centre, the situation is also one of detention as they are deprived of their liberty; people are
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not allowed to leave without permission and the centre is secured with barbed wire and permanently guarded
by the Hellenic Police. From the “First Reception Centre”, many people — including most unaccompanied chil-
dren — are referred back to the Fylakio Detention Centre, or another detention centre, either for their removal,
for the completion of their asylum application or because there is no appropriate open accommodation avail-
able.

A major concern is that in practice, the Regional Asylum Office for Northern Evros, which is located on the
premises of the First Reception Centre is not able to register the asylum claims of the majority of people who
express their wish to apply for international protection within 15 or 25 days — the maximum period that people
can spend in the First Reception Centre. This means that they are considered ‘irregular migrants’ and are re-
ferred by the Director of the First Reception Centre to the Fylakio Detention Centre. Once it registers the asy-
lum applications, the Regional Asylum Office systematically issues a recommendation to the Hellenic Police
on the necessity to detain (or continue the detention of) persons applying for international protection, mostly
on the basis that detention facilitates the speedy completion of the asylum procedure.

The conditions in the Fylakio Detention Centre are extremely bad, in particular as migrants may be detained
for prolonged periods of time up to 18 months. The dormitories in Fylakio Detention Centre are large cells,
behind bars, containing between 50 to 60 bunk beds, access to the courtyard of the detention centre is limited
to 3 hours a day, weather permitting. The ECRE delegation found the place to be cold and damp. There is no
doctor present in the detention centre and detainees only receive paracetamol, irrespective of any medical
complaint they have. Although women with small children and babies are regularly detained there, including at
the time of the ECRE visit, the detention centre neither provides baby food nor baby milk. Access to free legal
assistance is very limited due to lack of funding and at the time of the visit there was only one lawyer, deployed
by the Greek Council for Refugees, which is clearly insufficient to meet the needs of the persons wishing to
challenge either their detention or a negative decision relating to their asylum application.

5.2. Special accommodation for families and children

Following the ECtHR’s ruling in Tarakhel v Switzerland in November 2014, the adequate provision of reception
conditions for asylum seekers with special reception needs has come to the forefront of the interpretation of the
Dublin Regulation. In the case of a family with six children, the Court held in Tarakhel that the Swiss authorities
had to “obtain assurances from their Italian counterparts that on their arrival in Italy the applicants will be received
in facilities and in conditions adapted to the age of the children, and that the family will be kept together.”>™* While
the ruling has been restrictively read in several countries — or even the ECtHR itself — with the aim of limiting the
requirement of individual guarantees to families with children,5”® Tarakhel has clearly laid down an obligation on
both sending and receiving states in the Dublin procedure to ensure that an asylum seeking family will have access
to adequate reception conditions meeting its needs.5"®

In practice, families with children are not necessarily housed in separate facilities in most countries. In Cyprus,
Germany, Hungary and the Netherlands, families tend to be accommodated in the same facilities as other asy-
lum seekers, while in Switzerland their access to separate facilities depends on the provision of individual housing
in certain cantons.5”” In Italy, families are often transferred from Centri di accoglienza per i richiedenti asilo (CARA)
to Sistema di protezione per richiedenti asilo e rifugiati (SPRAR) facilities, which are deemed more adequate and
suited to their particular needs. In France, families are to be accommodated by priority in Centres d’accueil pour
demandeurs d’asile (CADA). This is not fully upheld in practice, as for example, in mid-January 2015 there were
159 persons in families temporarily left without housing in the Rhéne Département before being oriented to either
an emergency facility or a CADA.578

On the other hand, efforts to secure special accommodation for unaccompanied children are more widely prac-
ticed across AIDA countries. Belgium has a three-phase accommodation for unaccompanied children, including
(1) a short stay at a secured Observation and Orientation Centre; followed by housing in (2) collective and then
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(3) individual facilities.5® A somewhat similar provision of protected accommodation is provided through the “pro-
tected reception location” in the Netherlands, which aims at safeguarding children suspected of being victims of
trafficking.5®

In Italy, unaccompanied children cannot be held in CARA and are only accommodated in SPRAR facilities, which
are to provide an additional 1,000 places by the end of 2016 for minors.%®' In France, unaccompanied children do
not constitute a specific category and are considered as “children at risk” regardless of their nationality or legal
status. They are never accommodated in CADA. As a general rule, they are placed in specific children’s shelters
or they may be hosted in foster families. Few dedicated centres for unaccompanied children seeking asylum have
been created in recent years.5%

However, in Malta, unaccompanied children over the age of 16 may and are often accommodated with adults. In
practice, this also occurs in Switzerland®®* and Austria due to a shortage of places at the initial reception centre
(EAST) at the end of 2014 .58

6. Access to the labour market

6.1. Reduced temporal restrictions to accessing employment

Asylum seekers’ access to employment pending a decision on their application is of paramount importance in the
EU context. Even though an applicant’s status is assumed to be strictly time-limited, it is worth recalling that the
examination of an asylum procedure in the EU does not necessarily entail a short process. The time-limits set
by the recast asylum acquis could result in asylum seekers waiting long time-periods pending a decision on their
claim for two main reasons.

Firstly, while Member States’ general duty is to conclude the examination of applications within 6 months,%¢ the
recast Asylum Procedures Directive leaves authorities relatively broad scope to extend the duration of procedures
beyond that deadline. The authorities may extend the deadline by 9 months (thereby deciding within 15 months)
where complex legal and factual issues are involved in the individual case, human resources are strained by a
large number of applicants, or the delay is attributable to the applicant.®®” Beyond that, Member States may in-
voke exceptional and justified circumstances to add a further 3 months (thereby reaching 18 months) in order “to
ensure an adequate and complete examination of the application”.*8 The provision permitting such an extension
seems ambiguous, as the objective of ensuring an adequate and complete examination leaves Member States
wide interpretative scope as to when such exceptional circumstances could arise. In parallel to the aforementioned
possibility to extend the procedure from 6 to 18 months, Member States are also empowered to “postpone con-
cluding the examination procedure” “due to an uncertain situation in the country of origin which is expected to be
temporary.”s® Given its breadth,’® this criterion could in practice apply to the majority of instances of displacement,
as refugeehood is by nature a “temporary” status. In that light, the ‘real’ time-limit for concluding the examination
of applications is that of 21 months.5'

Secondly, these time-limits are to be transposed in Member States’ domestic law by 20 July 2018.592 Accordingly,
until that date, a country may lawfully deliver decisions on asylum applications in procedures even exceeding 21
months.
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In practice, these provisions may leave a number of persons with a precarious “asylum seeker status” for poten-
tially long periods of time. It is hence all the more necessary for such protection seekers to have access to the host
country’s labour market to cater for their own subsistence, rebuild livelihoods and benefit from effective opportuni-
ties for integration. In that light, prompt access to the labour market seems an aim in the interest of both applicants
and Member States.

Article 15(1) of the recast Reception Conditions Directive requires Member States to allow asylum seekers access
to their labour market at the latest within 9 months following the lodging of the application. Currently, Bulgaria
and Malta fail to observe this maximum time-limit, as they have in place restrictions on asylum seekers’ access
to employment for 1 year from the application, although the proposed asylum reform in Bulgaria will reduce that
restriction to 9 months in order to comply with the Directive.5%

Beyond these countries, AIDA countries’ rules on labour market access are within the lawful boundaries of the
recast Reception Conditions Directive. Yet the broad margin of discretion left by Article 15 unsurprisingly trans-
lates into wide discrepancies with regard to asylum seekers’ access to the labour market in practice. At the time of
writing, only Greece and Sweden allow for immediate access to the labour market.*** Restrictions then vary from
3 months in Germany and Austria,** to 6 months in Belgium, Italy, Cyprus, the Netherlands and Poland,* to
the maximum of 9 months in Croatia, France, Hungary; although Hungary allows asylum seekers to work directly
in the reception centres where they reside.’

As for AIDA countries not bound by the recast Directive or the 2003 Reception Conditions Directive, Ireland pro-
vides no access to the labour market for asylum seekers at all,>% while the UK provides access after 1 year, in line
with the 2003 Reception Conditions Directive,’®*® and Switzerland allows employment after 3 months, subject to
the possibility of a further 3-month restriction at cantonal level.5%

These significant disparities bear severe consequences. On the one hand, a lawful 9-month restriction on appli-
cants’ access to employment hints that asylum seekers are still not viewed as economic actors apt to independent-
ly secure their means of subsistence in the majority of Member States. While the recast Asylum Procedures
Directive allows Member States to extend asylum procedures to up to 21 months,®" it does so with an unequiv-
ocal affirmation that claims should only be processed for longer than 6 months when some difficulty emerges.®%
Accordingly, with the exception of Sweden, Greece, Austria and Germany, AIDA countries seem to generally
only envisage asylum seekers having rights to employment when something ‘goes wrong’ with their application. In
respect of access to the labour market, the shortcomings of the CEAS are not merely an issue of implementation.
Member States may choose to impose severe restrictions on protection seekers, while fully respecting the letter of
the recast Reception Conditions Directive.

On the other hand, discretion with regard to allowing applicants to work within 0 to 9 months from the lodging of
the application calls into question the harmonisation of reception standards. Under the Directive, asylum seekers
applying in the EU are faced with a “variable geometry” with regard to their rights to employment. Therefore, in-
sofar as the possibility to work and earn a livelihood is concerned, the country in which a person seeks protection
matters considerably. The wide spectrum of practices across AIDA countries, lawful as it is under Article 15 of the
recast Reception Conditions Directive, is counter-intuitive to the aim of the Directive to “limit the secondary move-
ments of applicants influenced by the variety of conditions for their reception.”®%
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6.2. Material restrictions to access to the labour market

Moreover, the lifting of temporal restrictions to asylum seekers’ access to the labour market is far from the ‘end of
the road’ to their effective employment. Member States maintain an array of legal and practical barriers to allowing
applicants to work while their claim is processed.

In that respect, the recast Reception Conditions Directive has sought to curtail Member States’ powers to impose
conditions on access to employment, as Article 15(2) now introduces a duty to ensure that “applicants have ef-
fective access to the labour market.” This obligation, which should be read in line with the general principle of
effectiveness in EU law, poses significant constraints on the employment restrictions which may permissibly be
imposed on asylum seekers. Therefore, while Member States may impose conditions for access to employment
such as a labour market test, sectoral restrictions, working time restrictions or administrative hurdles, such condi-
tions cannot render it unduly difficult for asylum seekers to find employment.

6.2.1. Labour market test

The possibility for Member States to conduct an examination of the situation of their labour market prior to allowing
a third-country national to access employment underlies both the EU asylum acquis and the EU’s labour migration
instruments.®* The labour market test enables countries to award priority to nationals, EU citizens or “legally res-
ident third-country nationals” with regard to a specific employment opportunity, before allowing an asylum seeker
to work. In the case of applicants for international protection, who are legally resident under the recast Asylum
Procedures Directive, the labour market test gives priority to persons holding permanent or more secure residence
statuses such as recognised refugees or beneficiaries of subsidiary protection.

The labour market test has been taken up in a number of AIDA countries, including Germany,%® Austria,®®
France,® Hungary,?® Greece®® and Switzerland.?'® In Germany, following a November 2014 amendment to the
law, the authorities are allowed to carry out such a test, called a “priority review”, for a period of 12 months from the
date the asylum seeker has been granted access to the labour market; 3 months after the application was lodged.
Accordingly, asylum seekers’ access to work is constrained during the first 15 months of their stay in Germany.

The application of the labour market test in Greece has sparked criticism from GCR®" and UNHCR,*®'2 as it impos-
es too onerous a restriction upon asylum seekers’ effective access to employment opportunities, thereby rendering
the immediacy of access to the labour market meaningless in practice. In 2013, for instance, UNHCR reported a
rejection of 1,620 requests for work permits, while more than 33,000 applications were pending with the police and
the Asylum Service.'® While the Asylum Service has committed to proposing labour-related reforms to reduce ad-
ministrative hurdles for asylum seekers, which have been positively received by the Ministry of Labour, no change
has been brought about to the labour market test to date.

6.2.2. Sector restrictions

Practice with regard to sectors of employment available to asylum seekers varies considerably across AIDA coun-
tries. In the UK®'* and Germany,®'® asylum seekers are not allowed to engage in self-employed work.

Several countries have circumscribed applicants’ access to the labour market even more narrowly, by delimitating
specific sectors where they may seek employment. These sectoral restrictions may raise particular concerns vis-a-
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vis the effectiveness of asylum seekers’ access to labour market, as they often result in de facto barring applicants
from any possible prospects of obtaining work. By way of example, Cyprus only allows applicants to engage in
occupations ‘at the low end’ of the labour market and remuneration such as farming, agriculture and waste man-
agement.5'® Austria similarly limits access to seasonal sectors such as tourism, agriculture and forestry, subject
to a federal quota for seasonal workers applicable in each region.®'” This has serious consequences on effective
labour opportunities for applicants, as out of 10,000 permits available for asylum seekers, only 500 effectively
gained access to employment in 2013.5"® Switzerland also allows cantons to limit sectors of employment, and
the Zurich canton has restricted asylum seekers’ access to work opportunities to the building, health, food, hotel,
cleaning, sewing/ending and waste disposal sectors.?'®

In an even more restrictive approach, the UK only allows asylum seekers to work in narrowly defined listed
shortage occupations. Examples of permitted employment opportunities include consultants in neuropsychology
or electricity substation engineers. Coupled with the 12-month temporal restriction to applying for permission to
work, through the listing of such restrictively demarcated professions, asylum seekers’ access is rendered close
to impossible in practice.??°

By contrast, Belgium,?' Bulgaria®?? and Sweden have opted for no sectoral barriers to labour market access, as
they allow asylum seekers to have access to all employment sectors, including self-employment. Nevertheless,
even where access to specific sectors is not formally prohibited, applicants may still be precluded from taking up
certain occupations where their skills and qualifications are not recognised in the host country. This is the case in
Sweden,’2® where applicants have no effective access to jobs in the health sector, as well as Belgium.5*

6.2.3. Working time restrictions

Another severe legal impediment to asylum seekers’ effective access to employment opportunities may stem from
restrictions on working time. Several AIDA countries have laid down specific rules to condition applicants’ employ-
ment to a maximum number of days, weeks or months per year.

By way of example, in the Netherlands®?® and Austria,’?® asylum seekers may not work for more than 6 months
per year, while in Hungary applicants are only allowed to work 80 hours per month i.e. a total of 40 days per year.?”

6.2.4. Administrative formalities

Even when the often onerous substantive conditions for labour market access have been fulfilled, the process
leading to the grant of a work permit may pose additional administrative hurdles on asylum seekers before they
are able to take up employment. This issue has been recurrent across more than one AIDA country. In the Neth-
erlands, the procedure for employers to secure a work permit for an asylum seeker may take up to 5 weeks and
requires a job offer, along with a number of other forms of documentation.®?® The need for a job offer is also seen
in France,®*® whereby the work permit’'s duration does not exceed 3 months, as it is linked to the asylum seeker’s
residence permit. This means that applicants must go through a renewal process to be able to continue working.

In that respect, the approach followed in Sweden and Croatia has significant merits. Sweden has opted for a light-
touch administrative framework relating to asylum seekers by exempting them from the obligation to obtain a work
permit prior to taking up employment.®3°
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Beyond these legal barriers to employment, practical obstacles such as language, remote location of reception
centres and discrimination in the labour market should not be overlooked. Moreover, asylum authorities’ practice
may also bear adverse impact on asylum seekers’ effective access to the labour market in practice. In Italy, for
instance, delays in the registration of asylum applications result in precluding asylum seekers from applying for
work permits for want of proper documentation,®®' whereas in Malta, widespread detention has an evident impact
on applicants’ possibility to take up employment.6%2

Therefore the transposition of Article 15 of the recast Reception Conditions Directive raises questions at different
levels. While the time-limit for restricting asylum seekers’ access to the labour market under Article 15(1) is likely
to be complied with by the majority of Member States, the effectiveness of access to employment under Article
15(2) requires more structural changes to labour provisions across AIDA countries, which to date remain highly
restrictive for applicants seeking work opportunities. Yet the express reference to “effective access” in the Directive
offers an opportunity for putting labour regimes under careful scrutiny.

7. Legal assistance and information

Any overview of the situation of asylum in Europe cannot be complete without paying due regard to the paramount
importance of legal assistance to asylum seekers. The asylum process, a fundamentally legal one, is marked
by considerable complexity and expediency. Some of the elements of the European asylum systems discussed
above can only echo the hurdles faced by those seeking protection when entering the procedure.

Within days — if not hours — of arrival, following difficult and often life-threatening journeys, people uprooting their
lives to flee from persecution become legal actors in overly complex interactions with the host authorities: they are
expected to comprehend special procedures applied at the border, where they are deemed not to have formally
entered the country in which they find themselves in; to navigate through the operation of the Dublin system, a
system whose precise modalities often evade even the expert mind; or even to understand the reason why they
may be placed in an accelerated procedure and why their predicament may be assessed within as short as 48
hours in some cases.

Without adequately front-loaded legal assistance and information, asylum seekers are expected to develop trust
in a system which they do not necessarily understand. This is too onerous a requirement on the part of Member
States. The notion of trust in the asylum system as the key to a collaborative disposition on both ends of the pro-
cess, the asylum seeker and the authorities, has been underscored by research at various instances.®?

Front-loading legal assistance and information has obvious advantages for asylum systems. It ensures swifter
refugee status determination processes to the benefit of both asylum seekers and states, as they would draw less
financial resources from national administrations. A fair and well-understood first instance procedure, which gives
the asylum seeker a proper opportunity to present his or her case, is more likely to lead to a more rapid collection
of information and result in a swift positive decision. At the same time, even in the case of a negative decision,
asylum seekers are more likely to comply with the outcome of a procedure which they comprehend and deem fair,
rather than one they have had no time or help navigating through. Questions such as the effectiveness of volun-
tary departure or the phenomenon of subsequent applications are inextricably linked to the quality of first instance
procedures.

In that light, early and appropriate legal assistance can ensure that first instance procedures become a proper
forum for refugee status determination, rather than a merely preparatory stage for appeals. Regrettably, the ap-
proach taken by the recast Asylum Procedures Directive,®** which makes the provision of free legal assistance
and representation mandatory only at the appeal stage, only confirms the view that an appeal against the deci-
sion-maker’s determination becomes almost a necessary step in the asylum process.
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A fair, well-understood first instance procedure, even if it leads to rejection of the asylum application, is more likely
to be complied with, as it fosters greater trust between the asylum seeker and the decision-making authorities.

For these reasons, the question of legal assistance remains a recurrent theme in the work of AIDA. Both the
2012/2013 and the 2013/2014 AIDA Annual Reports have undertaken a thorough examination of the availability of
legal assistance and representation across AIDA countries in various types of procedures.®® This report reiterates
these concerns, while noting that the situation of legal aid has largely remained intact in the previous year. Asylum
seekers are not entitled to free state-funded legal assistance in first instance regular procedures in Cyprus,5
Germany,®*” Greece,®*® Croatia,’* Italy,®*’ and Malta,’*' and may only rely on the limited resources of NGOs pro-
viding legal aid. The availability of such assistance is even scarcer in accelerated, border or Dublin procedures.®*

Even in countries where state-funded legal assistance is provided, legal and practical barriers thereto significantly
hinder the provision of quality advice to asylum seekers. A number of AIDA countries make the provision of free le-
gal aid conditional upon a “merits test”, establishing that the applicant’s case has a reasonable prospect of appeal.
At the same time, the level of requisite qualifications for legal aid lawyers, as well as the level of compensation
for their work, is not sufficient to guarantee appropriate expertise in legal aid provision.%*® Another problem is that
often lawyers do not speak foreign languages, which complicates necessary basis interaction with asylum seekers
thereby further undermining their ability to represent asylum seekers in practice, in particular where no interpreta-
tion is available to ensure communication between lawyers and asylum seekers.®*

However, positive developments are reported in Switzerland and Poland in this respect. In France, following the
asylum reform adopted in July 2015, free legal assistance is now automatically granted for appeal procedures
before the National Court of Asylum without a prior ‘means’ test to assess the asylum seeker’s resources.54

In Switzerland, free legal assistance was denied in first instance procedures on the ground that the “necessity
of legal representation” was not established in asylum cases.?® Since February 2014, the Asylum Act specifical-
ly regulates the right to free administration of justice. Following these amendments, the law no longer requires
asylum seekers to meet a “necessity of legal representation” test in order to benefit from legal aid in the appeals
procedure.®*” However, appeals against Dublin decisions must still satisfy the necessity criterion.

In Poland, currently debated amendments to the Law on Granting Protection to Foreigners, transposing the re-
cast Asylum Procedures Directive and recast Reception Conditions Directive, aim at introducing a state legal aid
system. According to version of the draft as of 13 July 2015, free legal aid will be provided by the state during the
first instance procedure.®
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CONCLUSION

This third AIDA Annual Report has focused in particular on the statistical trends in 2014 and the first half of 2015,
key aspects of the policy debates at EU level with a particular focus on solidarity debate following the publication
of the European Agenda on Migration, and the transposition and implementation of the legal framework of the
CEAS in practice. Here, a number of key observations and recommendations are made with regard to each of
these three areas.

Asylum in Europe: the need to put numbers into perspective

Since the AIDA project started in 2012, EU Member States, as well as the wider Europe, have seen a steady in-
crease in the number of people seeking protection from conflict and human rights violations. If anything, it is likely
that this trend will continue in the foreseeable future as the world is witnessing the biggest refugee and internal
displacement crisis since World War 1l, according to UNHCR.

However, while the number of asylum seekers arriving in the EU in 2014 and the first half year of 2015 has reached
historical proportions from an EU perspective, the real refugee crisis is not in the EU, despite the efforts of some
governments to make us believe otherwise. The almost 2 million Syrian refugees hosted by Turkey, which was
added to the AIDA project this year, is just one example of that simple truth. As highlighted in the statistical analysis
of this report, despite the 626,000 asylum applicants in the EU in 2014, the 28 Member States continue to receive
a more than manageable part of the refugee movements worldwide. Moreover, from a global perspective, year
after year, UNHCR reports that the vast majority of the world’s refugees are hosted by the least developed coun-
tries. This year is no different, even though the continuing dramatic press reports on arrivals in Greece, Italy and
at the Eastern borders of the EU create the false image of Europe being overwhelmed and the situation becoming
unmanageable.

This is not to say that the increased numbers of asylum seekers arriving in Europe do not create specific chal-
lenges for the asylum systems in the EU Member States and the Common European Asylum System in general.
While it first and foremost affects the Member States of first entry in the EU that are increasingly confronted with
a reception crisis, it is clear that also other EU Member States seem to struggle with the pressure on their asylum
systems and shortages in reception accommodation

At the same time, the fact that the vast majority of asylum applications in the EU continued to be lodged in only 5
EU Member States in 2014, while some of those Member States take in the highest numbers of refugees through
resettlement or humanitarian admission programmes throughout the EU, has become a key political stumbling
block and is likely to remain high on the EU’s political agenda in the coming years.

Nevertheless, Europe and the EU Member States in particular have the resources to respond to the increasing
numbers of arrivals of persons in need of international protection in a humane manner in line with their obligations
under international and European law. The EU, as one of the richest regions in the world, has a legal and moral
obligation to lead by example and to show solidarity with refugees by developing effective responses that are
based on protection and full respect of human rights.

The road to Europe: the need for credible policies on safe and legal channels to protection

Despite the establishment of a new legal framework for the CEAS, getting access to protection remains a life-threat-
ening undertaking for too many men, women and children fleeing persecution, war and serious human rights vio-
lations. While the EU is flexing its muscles by declaring a war on smuggling and launching a military operation in
the Mediterranean aimed at destroying boats, it fails to develop a credible and concerted policy so as to provide
those having no other option than to risk their lives at sea and use irregular means to come to Europe with an al-
ternative. One such alternative is the use of resettlement as one of the durable solutions to refugeehood promoted
by UNHCR. The commitment by EU Member States and Schengen Associated States to resettle 22,000 refugees
in 2015 and 2016 on a voluntary basis is certainly laudable and a step in the right direction, but in light of the glob-
al resettlement needs much more can and must be done. Individual EU Member States must provide additional
places under national programmes, while the numbers involved in the joint resettlement programme agreed upon
should be significantly increased and turned into a permanent scheme in close consultation with UNHCR.

In addition to resettlement, other legal avenues including private sponsorship programmes, humanitarian visa or
protected entry procedures, flexible use of family reunification procedures as well as labour mobility schemes or




programmes for researchers and students must be offered by European States to reduce the need for refugees
and migrants to resort to irregular and often life-threatening ways to reach Europe.

Continued investment in search and rescue capacity in the Mediterranean at a minimum at the level of the Mare
Nostrum operation carried out by ltaly until November 2014 is crucial to avoiding the loss of life at sea as much
as possible. Saving lives at sea must remain the priority and respect of the principle of non refoulement must be
ensured in line with obligations under international maritime and human rights law and EU law, including in the
context of Frontex-coordinated joint operations at sea.

Relocation: the road to real solidarity?

Recent discussions on internal solidarity within the EU, triggered by the Commission’s European Agenda on
Migration and the political debate on relocation of 40,000 “persons in clear need of international protection” from
Italy and Greece, has shown how sensitive the issue of solidarity still is in the asylum field. Despite the fact that
the principle of solidarity and fair responsibility in this area of European policy making is enshrined in Article 80
TFEU, a considerable ‘coalition of the unwilling’ showed very little appetite to engage in this effort. This episode
in the development of the Common European Asylum System may have repercussions on the longer term as
the unwillingness of certain Member States to show concrete solidarity in the area of asylum has triggered fierce
reactions from those Member States in the EU that have been receiving the majority of asylum applications in the
EU in recent years.

In this regard, it seems almost ironic that a proposal aiming at organising concrete solidarity with two EU Member
States at a fairly modest level in terms of the numbers persons involved appears to have increased the level of
distrust between EU Member States at the political level instead. This included another uneasy episode of Member
States taking unilateral measures such as reintroducing border controls and identity checks at the internal borders
of the Schengen area or the refusal to receive Dublin transfers on their territory, as discussed in Chapter Il, Section
6. This is not encouraging in particular in light of the upcoming Commission proposal on a permanent relocation
scheme that is announced in the European Agenda on Migration for the end of this year. It certainly adds to the
impression of the European Union as being at a turning point with regard to its common policy on asylum as it is
in many other areas of policy making. If the EU does not manage to re-establish such trust and heal the wounds
from the past months, it may shelve ambitions to take further steps in harmonising asylum practices and policies
for a considerable amount of time.

However, the implementation of the soon to be adopted Council Decision in practice should be used to test and
assess the overall effectiveness of the relocation mechanism on a larger scale than within the relocation project
carried out in the past with Malta, and evaluate its impact on the fundamental rights of the persons concerned. The
implementation of a screening system which aim will be to determine whether arriving migrants are in need of in-
ternational protection or should be deported back to their country of origin or transit needs to be carefully monitored
and scrutinised in order to ensure that all persons in need have effective access to asylum procedures. In order
to maximise the relief provided by the relocation scheme to the asylum systems of Italy and Greece, relocation
procedures will have to be swift and Member States of relocation will have to adopt a sufficiently flexible approach
to avoid that the procedure becomes too cumbersome. At the same time, the relocation procedure must provide
the necessary guarantees to ensure in practice a proper assessment of whether special needs of the persons con-
cerned can effectively be met in the Member State of relocation, and ensure that special links beyond family ties
or specific skills of an applicant are duly taken into account. Whereas this is not provided for in the draft Council
Decision at the time of writing, Member States should take into account as much as possible the preference of the
individual applicants for a specific Member State and refrain from imposing relocation without their consent as this
is likely to be counterproductive in the longer term.

Addressing the gaps in the CEAS: enhancing fairness and fundamental rights protection in practice

The analysis of key aspects of the asylum systems of the countries included in AIDA in this third annual report
reveals once more persistent protection gaps with regard to asylum seekers’ access to the territory and the pro-
cedure, reduced procedural safeguards in the context of accelerated, border and Dublin procedures, as well as
continuing difficulties in accessing legal assistance. The growing reliance on the safe country of origin concept and
the recent initiatives taken to further promote the use of common lists of safe countries of origin at the EU level is
a particularly worrying trend in this respect as it further undermines access to a fair and full individualised exam-
ination of the merits of the application and adds to unhelpful stereotypical discourse about “abuse of the asylum
system”. Any legislative initiative by the European Commission to further amend relevant provisions in the recast
Asylum Procedures Directive must be consistent with the EU Charter of Fundamental Rights and refrain from fur-



ther reducing the level of procedural guarantees for asylum seekers from such countries, in particular with regard
to their access to an effective remedy.

Moreover, the growing number of vulnerable asylum seekers, including persons who have gone through extremely
traumatic experiences, families with children and unaccompanied children, poses specific challenges as asylum
systems in many EU Member States remain ill-equipped to address their special needs, despite the existence of
specific guarantees in EU asylum legislation. As regards access to the labour market, transposition has reduced
the temporal restrictions for asylum seekers to take up employment in most AIDA countries, but within the limita-
tions set by the recast Reception Conditions Directive, important variances continue to exist in this regard, as well
as with regard other aspects such as the application of labour market tests or sector or working time restrictions,
which may undermine asylum seekers’ effective access to the labour market in practice.

Some of the general recommendations made in the two previous AIDA Annual Reports drawn from the AIDA re-
search with regard to the implementation of standards laid down in the EU asylum acquis in practice remain valid
and are worth summarising here as they relate to issues that require permanent attention of EU institutions and
relevant national authorities.

m Measures must be taken to ensure full respect of the principle of non-refoulement at the borders and effective
access to the territory and the asylum procedure, including the clarification of the role of border guards and the
provision of accessible information to those arriving at the border about the possibility to apply for international
protection.

m Access to quality free legal assistance must be guaranteed at all stages of the asylum procedure as an es-
sential safeguard to ensure access to asylum seekers human rights under EU asylum law and international
human rights law, which increases both the fairness and effectiveness of the asylum process. This implies that
necessary resources are made available to ensure sufficient capacity with NGOs and legal practitioners to
provide accurate legal information to and represent asylum seekers in the asylum procedure.

m States must provide asylum seekers access in practice to an effective remedy with automatic suspensive
effect which guarantees a full and ex nunc examination of both facts and points of law and provides for rea-
sonable time limits, including where procedures are accelerated or expedited on the basis of presumptions of
safety of the country of origin or transit of the applicants.

m The general presumption against the detention of asylum seekers, laid down in international human rights law
and in EU asylum law standards must be enshrined in national legislation, while the detention of particularly
vulnerable groups of asylum seekers, such as children whether unaccompanied or with families, should be
prohibited by law. Where they are being detained, asylum seekers must have access in practice to the range
of procedural guarantees laid down in EU and international human rights law and standards that protect them
from arbitrary detention.

m States must ensure applicants for international protection effective access to material reception conditions
that ensure an adequate standard of living which guarantees their subsistence and protects their physical
and mental health. Sufficient reception capacity must be created to enable swift responses to evolutions in
the number of asylum seekers, taking into account their special reception needs. Furthermore, as access to
the labour market is an important tool to promote the self-sufficiency of applicants, States should ensure such
access as early as possible after the application was lodged and in any case no later than 6 months after such
date as this is in the interest of both asylum seekers and States.

A key problem remains the lack of reliable and accurate statistical and numerical data with regard to various crucial
aspects of the CEAS. Crucial data such as with regard to the application of the Dublin Regulation or the use of
detention or accelerated procedures are often very incomplete or even not available for certain Member States.
The persisting lack of a harmonised approach to the definitions and criteria for collecting data remains a deficiency.
This prevents a reliable and proper analysis of real and perceived outputs of the EU’s asylum instruments, while
analysis of statistical data is becoming more and more important in the development of the EU’s asylum as well
as border management policy.

A more accurate and systematic collection of more sophisticated data on the implementation of key aspects of
the EU asylum acquis is essential to supporting evidence-based policy making and EASQO’s ongoing efforts in
this field. The Commission in particular should take further steps to ensure that Member States comply with their
obligations to communicate statistical data in accordance with the Migration Statistics Regulation, as well as their
obligation to submit information on changes in law and practice on specific provisions of the recast Reception Con-
ditions Directive according to its Annex | in particular, such as access to the labour market and the identification of
persons with special needs. Detention of asylum seekers should be added to this list. Current data on detention
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of asylum seekers is very incomplete and inaccurate in many Member States, or often part of general statistical
information on the detention of third-country nationals in an irregular situation, making it difficult to assess the scale
of detention practices in EU Member States and Schengen Associated States. The collection of specific data on
the legal grounds, frequency, duration and conditions of detention of asylum seekers pending the examination of
their asylum application and during Dublin procedures, as well as the availability and use of alternatives of deten-
tion, should be added to Member States’ reporting obligations if the EU asylum acquis is to be properly monitored.

Completing the CEAS: the next steps

In addition to effective implementation of existing standards, further reform of the legal framework for the CEAS
is needed in light of its structural weaknesses that have been identified in this and other reports. A key priority in
this regard is the fundamental revision of the Dublin system. Its flaws and deficiencies are widely documented,
including in this Annual Report, and do not need to be restated here. Suffice it here to remind the extremely low
number of transfers effected under the Dublin Regulation and the growing number of suspensions of Dublin trans-
fers ordered by national courts on human rights grounds.

The coming years may be decisive in this regard, as the comprehensive fitness check of the Dublin Ill Regulation
that is underway constitutes a unique opportunity to fundamentally rethink the system of allocating responsibility
for asylum applications and its underlying principles. This further supported by the public acknowledgment by the
Commission that the Dublin 11l Regulation is not working as it should. Whereas the current system works against
solidarity and undermines the human rights of asylum seekers and results in a “protection lottery”, it must be re-
placed with a rights-based system of responsibility-sharing that takes the individual circumstances of the asylum
seeker as the starting point for allocating responsibility and takes asylum seekers’ preferences duly into account.
In this respect, it must be reminded that the soon to be adopted Council Decision on relocation is the first legal
instrument adopted at EU level that partially derogates from the Dublin Il Regulation by breaking the link between
responsibility for a person’s entry on the common territory and responsibility for examining that person’s asylum
application, while it cautiously introduces the personal skills, family and cultural ties and integration perspectives
of the individual as a factor to be taken into account when deciding on the Member State of relocation.

Finally, it is important for the Commission to launch the debate on the mutual recognition of positive asylum de-
cisions and an EU-wide framework for the transfer of protection status between EU Member States as this is the
next logical step in the harmonisation of asylum policies in the EU. This would be a way to address existing barriers
to free movement for persons granted international protection in one Member State and establish a uniform status
of asylum, valid throughout the Union, as is required under Article 78(2)(a) TFEU.



ANNEX I: LEGISLATIVE AMENDMENTS TRANSPOSING THE EU ASYLUM ACQUIS

CEAS measures transposed into national legislation

Directive / Regulation

(07610]4113

Date of
transposition

Official title of corresponding act (EN)

Federal Act amending the BFA Procedures Act, the

Directive 2013/32/EU ——] ) .
Recast Asylum Proce- — 18 Jun 2015 ﬁ\;‘)gl:nr;eA:;qu(;(S)S, the Foreigners Police Act 2005 and
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1 Sep 2013 1980 (FR, NL)
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10 Aug 2015 1980 (FR, NL)
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1980 (FR, NL)
=
ﬁ Law on International and Temporary Protection, NN
2 Jul 2015
. 70/15 (HR)
Croatia
i_i 29 Jul 2015 I(_Faév)n. 2015-925 of 29 July 2015 on Asylum Reform
France
m—
— 8 Jul 2015  Act CVI of 2015 amending the Asylum Act (HU)
6 Jul 2015  Act CXXVII of 2015 amending the Asylum Act (HU)
Hungary
j 10 Mar 2015 é(;t sz\(/)l (oEfﬁ)O15, an Act to amend the Refugees Act,
Malta P-
ﬁ Law of 8 July 2015 amending the Aliens Act 2000 for
u e implementation of Directive and Direc-
- 8 Jul 2015 the impl tati f Directive 2013/32/EU and Di
Netherlands tive 2013/33/EU (NL)
Directive 2013/33/EU Law of 8 May 2013 amending Law of 15 December
Recast Reception Condi- 18ep 2013 1980 (FR, NL)
tions Directive Belgium
=
Law on International and Temporary Protection, NN
[— 2 Jul 2015
. 70/15 (HR)
Croatia
i_i 29 Jul 2015 I(_;;/{v)n. 2015-925 of 29 July 2015 on Asylum Reform
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Law on classification of further states as safe countries
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5 Nov 2014 .
market for asylum seekers and tolerated foreigners
Germany (DE)
rm—
ol 1Jul 2013  Act XCIll of 2013 amending the Asylum Act (HU)
Hungary
= Law of 8 July 2015 amending the Aliens Act 2000 for
S 8 Jul 2015  the implementation of Directive 2013/32/EU and Direc-
Netherlands tive 2013/33/EU (NL)
Federal Act amending the BFA Procedures Act, the
Regulation 604/2013 Asylum Act 2005, the Foreigners Police Act 2005 and
. ; s 18 Jun 2015
Dublin 11l Regulation Austria other measures

BGBI. | Nr. 70/2015 (DE)
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standards for the reception of applicants for international protection
Recast Asylum Proce- L )
L and Directive 2013/32/EU on common procedures for granting and
dures Directive Italy

withdrawing international protection status (IT)

- Law amending the Law on Granting Protection to Foreigners (PL)

1

Law amending the Aliens Act, Ds 2015:37
Implementation of the recast Asylum Procedures Directive (SE)

»
=2
@
Q
©
]

Directive 2013/33/EU
Recast Reception Condi-
tions Directive

Law amending the Law on Asylum and Refugees (BG)

Legislative Decree implementing Directive 2013/33/EU laying down
standards for the reception of applicants for international protection
and Directive 2013/32/EU on common procedures for granting and
withdrawing international protection status (IT)

- o
= c

g )

< 2

(]

Law amending the Law on Granting Protection to Foreigners (PL)

U
o
o
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a

Legislative Decree implementing Directive 2013/33/EU laying down
standards for the reception of applicants for international protection
and Directive 2013/32/EU on common procedures for granting and
withdrawing international protection status (IT)

Regulation 604/2013
Dublin 11l Regulation

Law amending the Law on Granting Protection to Foreigners (PL)

-UI. :
o =

) =

S <

a

Other pending asylum-related legislation

ij International Protection Bill (General Scheme) (EN)
Ireland

Agreement between the European Union and the Swiss Confederation
on the modalities of its participation in the European Asylum Support

Switzerland | 00 (EASO) (FR)
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ANNEX II: SELECTED EUROPEAN JURISPRUDENCE ON ASYLUM

This Annex lists relevant judgments by the Court of Justice of the European Union (CJEU) and European Court
of Human Rights (ECtHR) on asylum law. Links to case summaries from the European Database of Asylum Law
(EDAL) are provided where available.

A.Court of Justice of the European Union

(1) Qualification

Case C-465/07, Meki Elgafaji and Noor Elgafaji v Staatssecretaris van Justitie, Judgment of 17 February
20089.

Joined Cases C-175/08, C-176/08, C-178/08 and C-179/08, Aydin Salahadin Abdulla, Kamil Hasan,
Ahmed Adem, Hamrin Mosa Rashi, Dler Jamal v Bundesrepublik Deutschland, Judgment of 2 March 2010.

Case C-31/09, Nawras Bolbol v Bevéndorlasi és Allampolgarségi Hivatal, Judgment of 17 June 2010.

Joined Cases C-57/09 and C-101/09, Bundesrepublik Deutschland v B and D, Judgment of 9 November
2010.

Joined Cases C-71/11 and C-99/11, Bundesrepublik Deutschland v Y and Z, Judgment of 5 September
2012.

Case C-277/11, M. M. v Minister for Justice, Equality and Law Reform, Ireland and Attorney General,
Judgment of 22 November 2012.

Case C-364/11, Mostafa Abed El Karem El Kott and Others v Bevandorlasi és Allampolgéarséagi Hivatal,
Judgment of 19 December 2012.

Joined Cases C-199/12, C-200/12 and C-201/12, X, Y and Z v Minister voor Immgratie en Asiel, Judgment
of 7 November 2013.

Case C-285/12, Aboubacar Diakite v Commissaire général aux réfugiés et aux apatrides, Judgment of 3
January 2014.

Case C-604/12, H. N. v. Minister for Justice, Equality and Law Reform and Others, Judgment of 8 May
2014.

Case C-481/13, Mohammad Ferooz Qurbani, Judgment of 17 July 2014.

Cases C-148, C-149 and C-150/13, A, B and C v. Staatssecretaris van Veiligheid en Justitie, Judgment of
2 December 2014.

Case C-542/13, Mohamed M’Bodj v Conseil des ministres, Judgment of 19 December 2014.

Case C-562/13, Abdida v Centre public d’action sociale d’Ottignies-Louvain-La-Neuve, Judgment of 19
December 2014.

Case C-472/13, Andre Lawrence Shepherd v Federal Republic of Germany, Judgment of 26 February
2015.

Case C73/13, H.T. v Land Baden-Wiirttemberg, Judgment of 24 June 2015.

Pending references:

Case C-560/14, MM v Minister for Justice and Equality, Ireland and the Attorney General.
Case C-573/14, Commissaire général aux réfugiés et aux apatrides v Mostafa Lounani.

Case C-150/15, Der Bundesbeauftragte fiir Asylangelegenheiten v N.

(2) Asylum Procedures

Case C-133/06, European Parliament v Council of the European Union, Judgment of 6 May 2008.

Case C-69/10, Brahim Samba Diouf v Ministre du Travail, de 'Emploi et de I'lmmigration, Judgment of 28
July 2011.

Case C-431/10, European Commission v Ireland, Judgment of 7 April 2011.

Case C-175/11, H.I.D., B.A. v Refugee Applications Commissioner, Refugee Appeals Tribunal, Minister for
Justice, Equality and Law Reform, Ireland, Attorney General, Judgment of 31 January 2013.




104

Pending references:

Case C-239/14 Abdoulaye Amadou Tall v CPAS de Huy, 14 May 2014.

(3) Dublin Regulation

Case C-19/08, Migrationsverket v Edgar Petrosian and Others, Judgment of 29 January 2009.

Joined Cases C-411/10 and C-493/10, N.S. v Secretary of State for the Home Department and M.E. and
Others v. Refugee Applications Commissioner & Minister for Justice, Equality and Law Reform, Judgment
of 21 December 2011.

Case C-620/10, Migrationsverket v Nurije Kastrati and Others, Judgment of 3 May 2012.
Case C-245/11, K v Bundesasylamt, Judgment of 6 November 2012.

Case C-528/11, Zuheyr Frayeh Halaf v. Darzhavna agentsia za bezhantsite pri Ministerskia savet, Judg-
ment of 30 May 2013.

Case C-648/11, MA, BT, DA v Secretary of State for the Home Department, Judgment of 6 June 2013.
Case C-4/11, Kaveh Puid v Bundesrepublik Deutschland, Judgment of 4 November 2013.
Case C-394/12, Shamso Abdullahi v Bundesasylamt, Judgment of 12 December 2013

Pending references:

Case C-63/15 Mehrad Ghezelbash v Staatssecretaris van Veiligheid en Justitie, 12 February 2015.
Case C-155/15 Karim, 11 May 2015.

(4) Reception Conditions Directive

Case C-179/11 Cimade & GISTI v Ministre de I'Intérieur, Judgment of 9 November 2012.

Case C-79/13 Federaal agentschap voor de opvang van asielzoekers v Saciri, Judgment of 27 February 2014.

(5) Return and detention

Case C-357/09, Said Shamilovich Kadzoev (Huchbarov), Judgment of 30 November 2009.

Case C-61/11 PPU, Hassen El Dridi, alias Karim Soufi, Judgment of 28 April 2011.

Case C-329/11, Alexandre Achughbabian v Préfet du Val-de-Marne, Judgment of 6 December 2011.
Case C-430/11, Md Sagor, Judgment of 6 December 2012.

Case C-522/11, Abdoul Khadre Mbaye, Judgment of 21 March 2013.

Case C-534/11, Mehmet Arslan v Policie CR, Krajské feditelstvi policie Usteckého kraje, odbor cizinecké
policie, Czech Republic, Judgment of 30 May 2013.

Case C-383/13 PPU, M. G., N. R. v Staatssecretaris van Veiligheid en Justitie, Judgment of 10 September 2013.
Case C-297/12, Gjoko Filev and Adnan Osmani, Judgment of 19 September 2013.

Case C-146/14, Direktsia ‘Migratsia’ pri Ministerstvo na vatreshnite raboti v Bashir Mohamed Ali Mahdi,
Judgment of 5 June 2014.

Joined Cases C-473/13 and C-514/13, Adala Bero and Ettayebi Bouzalmate v Regierungsprésidium Kas-
sel & Kreisverwaltung Kleve, Judgment of 17 July 2014.

Case C-474/13, Thi Ly Pham v Stadt Schweinfurt, Amt fiir Meldewesen und Statistik, Judgment of 17 July 2014.

Case C-166/13, Sophie Mukarubega v Préfet de police and Préfet de la Seine-Saint-Denis, Judgment of
5 November 2014.

Case C-249/13, Khaled Boudjlida v Préfet des Pyrénées-Atlantiques, Judgment of 11 December 2014.

Case C-562/13, Abdida v Centre public d’action sociale d’Ottignies-Louvain-La-Neuve, Judgment of 18
December 2014

Case C-554/13, Zh. and O. v Staatssecretaris van Veiligheid en Justitie, Judgment of 10 June 2015.


http://www.asylumlawdatabase.eu/en/content/cjeu-c%E2%80%917913-federaal-agentschap-voor-de-opvang-van-asielzoekers-v-selver-saciri-and-others
http://www.asylumlawdatabase.eu/en/content/cieu-joined-cases-c%E2%80%9147313-and-c%E2%80%9151413-adala-bero-v-regierungspr%C3%A4sidium-kassel-and-ettayebi
http://www.asylumlawdatabase.eu/en/content/cieu-joined-cases-c%E2%80%9147313-and-c%E2%80%9151413-adala-bero-v-regierungspr%C3%A4sidium-kassel-and-ettayebi
http://www.asylumlawdatabase.eu/en/content/cjeu-c%E2%80%9147413-thi-ly-pham-v-stadt-schweinfurt-amt-f%C3%BCr-meldewesen-und-statistik
http://www.asylumlawdatabase.eu/en/content/cjeu-c-24913-khaled-boudjlida-v-pr%C3%A9fet-des-pyr%C3%A9n%C3%A9es-atlantiques-11-december-2014
http://www.asylumlawdatabase.eu/en/content/cjeu-judgment-case-c-55413-zzh-and-o

Pending references:

Case C-38/14, Subdelegacion del Gobierno en Gipuzkoa Extranjeria v Samir Zaizoune.
Case C-290/14, Skerdjan Celaj.
Case C-390/14, Astinomikos Diefthintis Larnakas v Masoud Mehrabipari.

(6) Family reunification

Case C-540/03, European Parliament v Council of the European Union, Judgment of 27 June 2006.
Case C-578/08, Rhimou Chakroun v Minister van Buitenlandse Zaken, Judgment of 4 March 2010.

Joined Cases C 356/11 and C 357/11, O, S v Maahanmuuttovirasto and Maahanmuuttovirasto v L, Judg-
ment of 6 December 2012.

Case C-338/13, Noorzia v Bundesministerin fiir Inneres, Judgment of 17 July 2014.
Case C-153/14, Minister van Buitenlandse Zaken v K and A, Judgment of 9 July 2015.

Pending references:

Case C-527/14, Ukamaka Mary Jecinta Oruche and Nzubechukwu Emmanuel Oruche v Germany.

Case C-558/14, Mimoun Khachab v Delegacién de Gobierno en Alava.

B.European Court of Human Rights

(1) Non-refoulement

Soering v UK, Application no. 14038/88, Judgment of 7 July 1989.
Cruz Varas and Others v Sweden, Application no. 15576/89, Judgment of 20 March 1991.

Vilvarajah and others v UK, Application nos. 13163/87, 13164/87, 13165/87, 13447/87, 13448/87, Judg-
ment of 30 October 1991.

D. v UK, Application no. 30240/96, Judgment of 2 May 1997.

Jabari v Turkey, Application no. 40035/98, Judgment of 11 July 2000.

Said v the Netherlands, Application no. 2345/02, Judgment of 5 July 2005.

Bader v Sweden, Application no. 13284/04, Judgment of 8 November 2005.

Salah Sheekh v the Netherlands, Application no. 1948/04, Judgment of 11 January 2007.
Saadi v Italy, Application no. 37201/06, Judgment of 28 February 2008.

N. v UK, Application no. 26565/05, Judgment of 27 May 2008.

N.A. v UK, Application no. 25904/07, Judgment of 17 July 2008.

N. v Sweden, Application no. 23505/09, Judgment of 20 July 2010.

Sufi and Elmi v UK, Application nos. 8319/07 and 11449/07, Judgment of 28 June 2011.
Othman (Abu Qatada) v UK, Application no. 8139/09, Judgment of 17 January 2012.
S.F. v Sweden, Application no. 52077/10, Judgment of 15 May 2012.

S.H.H v UK, Application no. 60367/10, Judgment of 29 January 2013.

I.K. v Austria, Application. no. 2964/12, Judgment of 28 March 2013.

H. and B. v UK, Application nos. 70073/10 and 44539/11, Judgment of 9 April 2013.
Aswat v UK, Application no. 17299/12, Judgment of 16 April 2013.

Mo. M. v France, Application no. 18372/10, Judgment of 18 April 2013.

M.E. v France, Application no. 50094/10, Judgment of 6 June 2013.

A.G.A.M. v Sweden, Application no. 71680/10, Judgment of 27 June 2013.

1. v Sweden, Application no. 61204/09, Judgment of 5 September 2013.

K.A.B. v Sweden, Application no. 886/11, Judgment of 5 September 2013.




m R.J. v France, Application no. 10466/11, Judgment of 19 September 2013.

m B.K.A. v Sweden, Application no. 11161/11, Judgment of 19 December 2013.

m N.K. v France, Application no.7974/11, Judgment of 19 December 2013.

m T.A. v Sweden, Application no. 48866/10, Judgment of 19 December 2013.

m T.H.Kv Sweden, Application no. 1231/11, Judgment of 19 December 2013.

m A.A. v Switzerland, Application no. 58802/12, Judgment of 7 January 2014.

m F.G. v Sweden, Application no. 43611/11, Judgment of 16 January 2014.

m Zarmayev v Belgium, Application no. 35/10, Judgment of 27 February 2014.

m W.H. v Sweden, Application no. 49341/10, Judgment of 27 March 2014.

m A. A. M. v Sweden, Application no. 68519/10, Judgment of 3 April 2014.

m Gayratbek Saliyev v Russia, Application no. 39093/13, Judgment of 17 April 2014.
m /smailov v Russia, Application no. 20110/13, Judgment of 17 April 2014.

m M.E. v Sweden, Application no. 71398/12, Judgment of 26 June 2014.

m Mohammadi v Austria, Application no. 71932/12, Judgment of 3 July 2014.

m A.A. and Others v Sweden, Application no. 34098/11, Judgment of 24 July 2014.
m FH. v Greece, Application no. 78456/11, Judgment of 31 July 2014.

m Tatishvili v Greece, Application no. 26452/11, Judgment of 31 July 2014.

m M.V. and M.T. v France, Application no. 17897/09, Judgment of 4 September 2014.
m Trabelsi v Belgium, Application no. 71932/11, Judgment of 4 September 2014.

m M.A. v Switzerland, Application no. 52589/13, Judgment of 18 November 2014.

m Fozil Nazarov v Russia, Application no. 74759/13, Judgment of 11 December 2014.
m A.A. v France, Application no. 18039/11, Judgment of 15 January 2015.

m A.F. v France, Application no. 80086/13, Judgment of 15 January 2015.

m M.T. v Sweden, Application no. 1412/12, Judgment of 26 February 2015.

m Tatar v Switzerland, Application no. 65692/12, Judgment of 14 April 2015.

m Khamrakulov v Russia, Application no. 68894/13, Judgment of 16 April 2015.

(2) Access to the territory
m Hirsi Jamaa and Others v Italy, Application no. 27765/09, Judgment of 23 February 2012.
m Sharifi and Others v Italy and Greece, Application no. 16643/09, Judgment of 21 October 2014.

(3) Dublin Regulation
m T.I v UK, Application no. 43844/98, Judgment of 7 March 2000.
m KR.S. v UK, Application no. 32733/08, Judgment of 2 December 2008.
m M.S.S. v Belgium and Greece, Application no. 30696/09, Judgment of 21 January 2011.
m Mohammed Hussein v Netherlands and Italy, Application no. 27725/10, Judgment of 2 April 2013.
m Mohammed v Austria, Application no. 2283/12, Judgment of 6 June 2013.
m Sharifi v Austria, Application no. 60104/08, Judgment of 5 December 2013.
m Safaii v Austria, Application no. 44689/09, Judgment of 7 May 2014.
m Mohammadi v Austria, Application no. 71932/12, Judgment of 3 July 2014.
m Tarakhel v Switzerland, Application no. 29217/12, Judgment of 4 November 2014.
m A.M.E. v Netherlands, Application no. 51428/10, Judgment of 15 February 2015.
m AS v Switzerland, Application no. 39350/13, Judgment of 30 June 2015.
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http://www.asylumlawdatabase.eu/en/content/ecthr-trabelsi-v-belgium-application-no-14010-4-september-2014
http://www.asylumlawdatabase.eu/en/content/ecthr-fozil-nazarov-v-russia-no-7475913article-3-11-december-2014
http://www.asylumlawdatabase.eu/en/content/ecthr-mt-v-sweden-application-no-141212-26-february-2015

VM v Belgium, Application no. 60125/11, Judgment of 7 July 2015.

(4) Access to an effective remedy

Jabari v Turkey, Application no. 40035/98, Judgment of 11 July 2000.

Conka v Belgium, Application no. 51564/99, Judgment of 5 February 2002.

Gebremedhin [Gaberamadhien] v France, Application no. 25389/05, Judgment of 26 April 2007.
C.G. and Others v Bulgaria, Application no. 1365/07, Judgment of 24 April 2008.

Abdolkhani and Karimnia v Turkey, Application no. 30471/08, Judgment of 22 September 2009.
I.M. v France, Application no. 9152/09, Judgment of 2 February 2012.

Labsi v Slovakia, Application no. 33809/08, Judgment of 15 May 2012.

Abdulkhakov v Russia, Application no. 14743/11, Judgment of 2 October 2012.

Singh and Others v Belgium, Application no. 33210/11, Judgment of 2 October 2012.

M.E. v France, Application no. 50094/10, Judgment of 6 June 2013.

M.A. v Cyprus, Application no. 41872/10, Judgment of 23 July 2013.

K.K. v France, Application, no. 18913/11, Judgment of 10 October 2013.

S.J. v Belgium, Application no. 70055/10, Judgment of 27 February 2014.

A.C. and Others v Spain, Application no. 6528/11, Judgment of 22 April 2014.

N.M. v Romania, Application no. 75325/11, Judgment of 12 February 2015.

Nassr Allah v Latvia, Application no. 66166/13, Judgment of 30 July 2015.

(5) Detention

S.D. v Greece, Application no. 53541/07, Judgment of 11 June 2009.

Muskhadzhiyeva and Others v Belgium, Application no. 41442/07, Judgment of 19 January 2010.
Rahimi v Greece, Application no. 8687/08, Judgment of 5 April 2011.

M. and others v Bulgaria, Application no. 41416/08, Judgment of 26 July 2011.

Lokpo and Touré v Hungary, Application no. 10816/10, Judgment of 20 September 2011. Confirmed in
Al-Tayyar Abdelhakim v Hungary, Application no. 13058/11, Judgment of 23 January 2013; Hendrin Ali
Said and Aras Ali Said v Hungary, Application no. 13457/11, 23 January 2013.

Popov v France, Application no. 39472/07 and 39474/07, Judgment of 19 January 2012.

Kanagaratnam and others v Belgium, Application no. 15297/09, Judgment of 13 March 2012.

Mahmundi and Others v Greece, Application no. 14902/10, Judgment of 24 October 2012.

Amie and Others v Bulgaria, Application no. 58149/08, Judgment of 12 February 2013.

Firoz Muneer v Belgium, Application no. 56005/10, Judgment of 11 April 2013.

A.F. v Greece, Application no. 53709/11, Judgment of 13 June 2013.

Aden Ahmed v Malta, Application no. 55352/12, Judgment of 23 July 2013.

Suso Musa v Malta, Application no. 42337/12, Judgment of 23 July 2013.

Horshill v Greece, Application no. 70427/11, Judgment of 1 August 2013.

M.D. v Belgium, Application no. 56028/10, Judgment of 14 November 2013

C.D. and Others v Greece, Applications nos. 33441/10, 33468/10 and 33476/10, Judgment of 19 December 2013.
B.M. v Greece, Application no. 53608/11, Judgment of 19 December 2013.

Akhadov v Slovakia, Application no. 43009/10, Judgment of 28 January 2014.

Herman and Serazadishvili v Greece, Applications nos. 26418/11 and 45884/11, Judgment of 24 April 2014.
Musaev v Turkey, Application no. 72754/11, Judgment of 21 October 2014.

A.E. v Greece, Application no. 46673/10, Judgment of 27 November 2014.
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ALK. v Greece, Application no. 63542/11, Judgment of 11 December 2014.

m Mohamad v Greece, Application no. 70586/11, Judgment of 11 December 2014.

m S.C. v Romania, Application no. 9356/11, Judgment of 10 February 2015.

m Aarabi v Greece, Application no. 39766/09, Judgment of 2 April 2015.

m Mahammad and others v Greece, Application no. 48352/12, Judgment of 15 April 2015.
KF v Cyprus, Application no. 41858/10, Judgment of 21 July 2015.

HS v Cyprus, Application no. 41753/10, Judgment of 21 July 2015.

m AH and JK v Cyprus, Application nos. 41903/10 and 41911/10, Judgment of 21 July 2015.
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